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Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

AMENDATORY SECTION (Amending WSR 92-06-082, TFiled 3/4/92, effective
4/4/92)

WAC 458-20-105 Employees distinguished from persons engaging in
and operating a business. (1) Introduction. The Revenue Act imposes
taxes ((upoen)) on persons engaged iIn taxable business ((but)) activi-
ty, which does not ((upen)) Include persons acting solely iIn the ca-
pacity of employees. This rule states the conditions that serve to in-
dicate whether a person is engaging in and operating a business or is
an_employee.

(2) Right to control. While no one factor definitely determines
employee status, the most important consideration iIs the employer~s
right to control the employee. The right to control 1s .not limited to
controlling the result of the work to be accomplished, but includes
controlling the details and means by which the work is accomplished.
In cases of doubt about employee status ((&H)) the pertinent facts
((sheuld)) may be submitted to the department of revenue for a specif-
ic ruling.

(3) Persons engaging in and operating a business. A person oper-
ating a business is a business entity that &S engaging iIn business.
The term "engaging iIn business” ((means)) dncludes commencing, con-
ducting, or continuing in business and also the exercise of corporate
or franchise powers as well as.liquidating a business when the liqui-
dators thereof hold themselves out. to the public as conducting such
business. RCW 82.04.150. Engaging in business also includes the act of
transferring, selling or otherwise dealingin real or personal proper-
ty, or the rendition of services, for. consideration except as an em-
ployee. The following conditions will serve to indicate that a person
IS engaging in and operating a business.

IT a person is:

(a) Holding oneself out to the public as engaging In business
with respect to _dealings In real or personal property, or in respect
to the rendition of services;

(b) Entitled to recerve the gross income of the business or any
part thereof;

(c) Liable for business losses or the expense of conducting a
businessy even though such expenses may ultimately be reimbursed by a
principal;

(d) Controlling and supervising others, and being personally lia-
ble <for their payroll, as a part of engaging in business;

(e) Employing others to carry out duties and responsibilities re-
lated to .the engaging in business and being personally liable for
their pay;

(F) Filing a statement of business income and expenses (Schedule
C) for federal .income tax purposes;

(g) A party to a written contract, the intent of which estab-
lishes the person to be an independent contractor;

(h) Paid a gross amount for the work without deductions for em-
ployment taxes (such as Federal Insurance Contributions Act, Federal
Unemployment Tax Act, and similar state taxes).

(4) Employees. The following conditions indicate that a person 1is
an employee.

IT the person:

(a) Receives compensation, which is fixed at a certain rate per
day, week, month or year, or at a certain percentage of business ob-
tained, payable in all events;
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Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

(b) 1Is employed to perform services in the affairs of another,
subject to the other®s control or right to control, and includes hired
household employees that may cook, clean, provide nanny-care, or
grounds maintenance;

(c) Has no liability for the expenses of maintaining an office or
other place of business, or any other overhead expenses or for compen-
sation of employees;

(d) Has no liability for losses or indebtedness incurred iIn the
conduct of the business;

(e) Is generally entitled to fringe benefits normally associated
with an employer-employee relationship, e.g., paid vacation, sick
leave, Insurance, and pension benefits;

() Is treated as an employee for federal tax  purposes;

(g) Is paid a net amount after deductions<for employment taxes,
such as those identified in subsection (3)(h) of this ((section))
rule.

(5) Full-time life insurance salespersons. ((Chapter2#5;, tLaws—of
1991 —effective Juby—15-1991;)) RCW 82.04.360 provides that individu-
als performing services as full-time Life insurance salespersons, as
provided in section 3121 (A)B)((B))) (i) of the Internal Revenue
Code, will be considered employees. Treatment as an employee under
this subsection (5) applies only to persons<engaged in the full-time
sale of life insurance. The status of other persons, including others
listed in section 3121(d) of the Internal Revenue Code, will be deter-
mined according to the provisions, of subsections (1) ((ard—2)))
through (4) of this (( per—tax

)) rule. For
information on the taxability of_ insurance producers. adjusters, title
insurance agents, and surplus line brokers refer to WAC 458-20-164.

(6) Operators of<rented or owned equipment. Persons who furnish
equipment on a rental or other basis for a charge and who also furnish
the equipment operators, are engaging in and operating a business and
are not employees of their customers. Likewise, persons who furnish
materials and the labor necessary ta install or apply the materials,
or produce something from the materials, are presumed to be engaging
in and operating a business and not to be employees of their custom-
ers.

(7)Casual laborers:. Persons regularly performing odd job carpen-
try, pailnting or paperhanging, plumbing, bricklaying, electrical work,
cleaning, yard work, etc., Ffor the public generally are presumed to be
engaging in and operating a business. The burden of proof is ((uper))
on such persons to show otherwise. ((Hewevers)) For tax registration
and tax . reporting requirements refer to WAC 458-20-101 ((and

+ties)). Readers may also want to contact the Washington state employ-
ment security department or the Internal Revenue Service for addition-
al information.

(8) Corporations, joint ventures, or individuals acting as a
unit. A corporation, joint venture, partnership, limited liability
corporation, or any other group of individuals acting as a unit, is
not an employee.

(9) Booth renters. For purposes of the business and occupation
tax a "booth renter,”™ as defined In RCW ((28-16-020(19))) 82.04.360,
is considered ((engaged—#n)) to be engaging iIn and operating a busi-
ness and not an employee.

(a) A "booth renter'™ is any person who:
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((=)) () Performs cosmetology, barbering, esthetics, or mani-
curing services for which a license is required pursuant to chapter
18.16 RCW; and

((b))) (1) Pays a fee for the use of salon or shop facilities
and receives no compensation or other consideration from the owner of
the salon or shop for the services performed.

)) (b) For the

taxability of amounts received for the rental or licensing of real es-
tate ((and)) refer to WAC 458-20-118. Refer to WAC 458-20-200 for the
((proper—treatment)) taxability of amounts received for leased depart-
ments.

(10) Personal chefs. Personal chefs are engaging in and operating
a business as independent contractors. They prepare meals for consump-
tion at their clients” homes. Personal chefs typically .serve multiple
clients, working with the clients to create personalized meal plans
based on the client"s specific dietary requidrements or requests. The
meals may be prepared in the client"s home<or in a commercial Kkitchen
and delivered to the client"s home. Personal chefs may also. prepare
meals for social events, such as dinner.parties, cocktail parties, en-
gagement parties, weddings, or receptions.
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