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STATE OF WASHINGTON

DEPARTMENT OF REVENUE

Attachment to CR-105 Expedited Rule Making
as the Department is proposing to revise the following:

WAC 458-20-136 - The proposed changes to this rule explain that:

e Machinery and equipment used directly in manufacturing, research and development, or testing of
marijuana, including related services, are not eligible for the M&E retail sales and use tax exemption
(subsection (1));

e “To manufacture” includes the production of compressed or liquefied natural gas for use as
transportation fuel as defined in RCW 82.16.310 (subsection (2)(a)(V));

e Updated language regarding the documentation required for wholesale sales with the change from resale
certificates to reseller permits effective January 1, 2010 (subsections (4)(a) & (f));

e Effective July 1, 2015, a gas distribution business manufacturing or selling liquefied natural gas or
compressed natural gas for use as transportation fuel is exempt from state and local public utility taxes
(subsection (4)(9)); and

e “Fruits” and “vegetables” do not include marijuana (subsection (5)(d)).

WAC 458-20-13601 - The proposed changes to this rule explain that:
e The retail sales and use tax exemptions provided by RCW 82.08.02565 and 82.12.02565 do not apply
to:
o Sales of machinery and equipment used directly in the manufacturing, research and development,
or testing of marijuana;
o Sales of or charges made for labor and services rendered in respect to installing, repairing, cleaning,
altering, or improving such machinery and equipment (subsections (1)(b); (3); and (4)).

Interpretations and Technical Advice Division
P O Box 47453 & Olympia, Washington 98504-7453 ¢ Phone (360) 534-1570




This rule draft is being proposed under an expedited rule-making process that does not require the agency
to hold public hearings. Under no circumstances is this proposed rule to be used as a basis for determining
tax liability or eligibility for a tax deduction, exemption, or credit.

AMENDATORY SECTION (Amending WSR 10-06-069, filed 2/25/10, effective
3/28/10)

WAC 458-20-136 Manufacturing, processing for hire, fabricating.
(1) Introduction. This ((seeti#on)) rule explains the application of
the business and occupation (B&0), retail sales, and use taxes to man-
ufacturers. It identifies the special tax classifications and rates
that apply to specific manufacturing activities. The law provides a
retail sales and use tax exemption for certain machinery and equipment
(M&E) used by manufacturers. Refer to RCW 82.08.02565, 82.12.02565,
and WAC 458-20-13601 (Manufacturers and processors for hire—Sales and
use tax exemption for machinery and equipment) for more information
regarding this exemption. Effective June 12, 2014, chapter 140, lLaws
of 2014 (SB 6505), machinery and equipment used directly in the manu-
facturing, research and development, or testing of marijuana, includ-
ing related services, are not eligible for the M&E retail sales and
use tax exemption. For purposes of this rule, arijuana’™ is any prod-
uct with a THC concentration greater than percent. Persons engag-
ing In both extracting and manufacturing ties should also refer
to WAC 458-20-135 (Extracting natural pr nd 458-20-13501 (Tim-
ber harvest operations).

(2) Manufacturing activities.
phrase "to manufacture'™ embraces all
dustrial nature wherein labor or skil
nery, to materials so that as
useful substance or articles of sonal property is produced
for sale or commercial or indust e phrase includes the pro-
duction or fabrication of spg ygde or ‘custom-made articles.

(a) "To manufacture™ but 1s not limited to:

(1) The production g |cau on of dental appliances, devices,
restorations, substituté

explains that the
ies of a commercial or in-
applied, by hand or machi-
ereof a new, different, or

(i1) The cutt} mbing, and measuring of felled, cut, or
taken trees;

(inn) The ¢ blending of rock, sand, stone, gravel,
or ore; ((and)

(|v) The clea of the head, fins, or viscera) of
fish; and

(v) The production”of compressed or liquefied natural gas for use
as transportation fuel as defined in RCW 82.16.310.

(b) "To manufacture™ does not include:

The conditioning of seed for use iIn planting;
11) The cubing of hay or alfalfa;

(i11) The growing, harvesting, or producing of agricultural prod-
ucts;

(iv) The cutting, grading, or 1ice glazing of seafood which has
been cooked, frozen, or canned outside this state;

(v) The packing of agricultural products, including sorting,
washing, rinsing, grading, waxing, treating with fungicide, packaging,
chilling, or placing in controlled atmospheric storage; and

(vi) The repairing and reconditioning of tangible personal prop-
erty for others.

(3) Manufacturers and processors for hire. RCW 82.04.110 defines
"manufacturer’™ to mean every person who, either directly or by con-
tracting with others for the necessary labor or mechanical services,

1 .
-i\o/
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This rule draft is being proposed under an expedited rule-making process that does not require the agency
to hold public hearings. Under no circumstances is this proposed rule to be used as a basis for determining
tax liability or eligibility for a tax deduction, exemption, or credit.

manufactures for sale or for commercial or industrial use from his or
her own materials or ingredients any articles, substances, or commodi-
ties. However, a nonresident of the state of Washington who is the
owner of materials processed for it in this state by a processor for
hire iIs not deemed to be a manufacturer in this state because of that
processing. Additionally, any owner of materials from which a nuclear
fuel assembly is fabricated in this state by a processor for hire 1is
also not deemed to be a manufacturer because of such processing.

(a) The term "processor for hire"™ means a person who performs la-
bor and mechanical services upon property belonging to others so that
as a result a new, different, or useful article of tangible personal
property is produced for sale or commercial or industrial use. Thus, a
processor for hire is any person who would be a manufacturer i1f that
person were performing the labor and mechanical services upon his or
her own materials.

(b) If a particular activity is excluded from the definition of
"to manufacture,”™ a person performing the labor and mechanical serv-
ices upon materials owned by another is not agprocessor for hire. For
example, the cutting, grading, or ice glazin T seafood that has been
cooked, frozen, or canned outside this sta excluded from the def-
inition of "to manufacture.” Because of lusion, a person who
performs these activities on seafood o others 1is not a
"processor for hire."

(c) A person who produces alum
the portion of the aluminum provide
considered a "processor for hire .04.110. For the purpose of
this specific provision, the ter . master alloy'™ means an al-
loy registered with the Aluminum 10n as a grain refiner or a
hardener alloy using the Ameri Standards Institute desig-
nating system H35.3.

(d) In some instance -rso furnishing the labor and mechani-
cal services undertakes ] article, substance, or commodity
from materials or ingred shed 1in part by the person and 1in
part by the custome ng on the circumstances, this person will
either be considergd turer or a processor for hire.

i iShing the labor and mechanical services
ting less than twenty percent of the value
ingredients which become a part of the pro-
duced product, that pe will be presumed to be processing for hire.

(i1) The person furnishing the labor and mechanical services will
be presumed to be a manufacturer if the value of the materials or in-
gredients furnished by the person is equal to or greater than twenty
percent of the total value of all materials or ingredients which be-
come a part of the produced product.

(iti) If the person furnishing the labor and mechanical services
supplies, sells, or furnishes to the customer, before processing,
twenty percent or more in value of the materials or ingredients from
which the product is produced, the person furnishing the labor and me-
chanical services will be deemed to be the owner of the materials and
considered a manufacturer.

(e) There are occasions where a manufacturing facility and ingre-
dients used in the manufacturing process are owned by one person,
while another person performs the actual manufacturing activity. The
person operating the facility and performing the manufacturing activi-
ty is a processor for hire. The owner of the facility and ingredients
is the manufacturer.

ter alloys, regardless of
that person®s customer, 1is
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This rule draft is being proposed under an expedited rule-making process that does not require the agency
to hold public hearings. Under no circumstances is this proposed rule to be used as a basis for determining
tax liability or eligibility for a tax deduction, exemption, or credit.

(4) Tax-reporting responsibilities for income received by manu-
facturers and processors for hire. Persons who manufacture products in
this state are subject to the manufacturing B&0 tax upon the value of
the products, including by-products (see also WAC 458-20-112 regarding
"value of products™), unless the activity qualifies for one of the
special tax rates discussed iIn subsection (5) of this ((section))
rule. See also WAC 458-20-193 (Inbound and outbound interstate sales
of tangible personal property).

For example, Corporation A stains door panels that it purchases.
Corporation A also affixes hinges, guide wheels, and pivots to un-
stained door panels. Corporation B shears steel sheets to dimension,
and slits steel coils to customer®s requirements. The resulting prod-
ucts are sold and delivered to out-of-state customers. Corporation A
and Corporation B are subject to the manufacturing B&0 tax upon the
value of these manufactured products. These manufacturing activities
take place in Washington, even though the manufactured product is de-
livered out-of-state. A credit may be available iIf a gross receipts
tax i1s paid on the selling activity to anot state. (See also WAC
458-20-19301 on multiple activities tax credi

(a) Manufacturers who sell their pro
in this state are also subject to either
B&0 tax, as the case may be. In such c
port under both the "production™
saling or retailing) classifications
tiple activities tax credit (MATC).
more detailed explanation of the
turers are making wholesale sa
tangible personal property with
tangible personal property 3
product for sale by the
wholesale sales must obta
permits replaced resale
though resale certificate
they must be kept og
of last use or Deg€e
tional informatia

For example(
chases raw fish tha

at retail or wholesale
ailing or wholesaling
nufacturer must re-
"selling” (whole-
B&0 tax, and claim a mul-
Iso WAC 458-20-19301 for a
rting requirements. Manufac-
ir buyer will resell the
ing use, or includes the
t or ingredient in another
other customer. Sellers in these
r permit from the buyer. Reseller
effective January 1, 2010. Even
n onger used after December 31, 2009,
the seller for five years from the date
., whichever first occurs. For addi-
ler'permits see WAC 458-20-102.
anuary 1, 2010, Raw Fish Incorporated pur-
anufactures into fillets ((andfer—steaks)).
The resulting produc hen sold at wholesale ((#aA—#ts—raw—Form)) to
its customer(( 0 ¢ A rgten-)), Fish Distributor LLC. Fish
Distributor LLC resells the flllets without intervening use to its
customers and provides Raw Fish Incorporated with a copy of its re-
seller permit. Raw Fish Incorporated is subject to both the manufac-
turing raw seafood B&0 tax upon the value of the manufactured product,
and the wholesaling B&0 tax upon the gross proceeds of sale. Raw Fish
Incorporated is entitled to claim a MATC.

(b) Processors for hire are subject to the processing for hire
B&0O tax upon the total charge made ((#e)) for those services, includ-
ing any charge for materials furnished by the processor. The B&0 tax
applies whether the resulting product is delivered to the customer
within or outside this state.

(c) The measure of tax for manufacturers and processors for hire
with respect to "cost-plus™ or "time and material™ contracts includes
the amount of profit or fee above cost received, plus the reimburse-
ments or prepayments received on account of materials and supplies,
labor costs, taxes paid, payments made to subcontractors, and all oth-
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er costs and expenses incurred by the manufacturer or processor for
hire.

(d) A manufacturing B&0 tax exemption is available for the clean-
ing of fish, iIf the cleaning activities are limited to the removal of
the head, fins, or viscera from fresh fish without further processing
other than freezing. RCW 82.04.2403. Processors for hire performing
these cleaning activities remain subject to the processing for hire
B&0O tax.

(e) Amounts received by hop growers or dealers for hops shipped
outside the state of Washington for first use, even though the hops
have been processed into extract, pellets, or powder iIn this state are
exempt from the B&0 tax. RCW 82.04.337. However, a processor for hire
with respect to hops is not exempt on amounts charged for processing
these products.

() Manufacturers and processors for hire making retail sales
must collect and remit retail sales tax on all sales to consumers, un-
less the sale i1s exempt by law (e.g., see WAC 458-20-244 regarding
sales of certain food products). A manufacture or processor for hlre
making wholesale sales must obtain ((¥e€
)) a resell'4~§-rmlt((s—fer—sales—made

'a alaYa N A /] Q) A A Do a a

i e and—WAC—458-20-10 ReseHerfermi )) om_ the buyer. Re-
seller permits replaced resale certifF angpveffective January 1, 2010.
Even though resale certificates are no ger used after December 31,
2009, they must be kept on file the ler for five years from the
date of last use or December 31, hbever first occurs. For ad-
ditional information on reseller e€ WAC 458-20-102.

(q) Effective July 1, 2015, stribution business manufac-

turing or selling liquefie urall gas or compressed natural gas for

i e 'emD from state and local public util-
rom which the buyer manufactures
natural gas, where the compressed
natural gas or ligue atural gas is to be sold or used as trans-
portation fuel, S pt from state and local public utility
taxes. The gross from these activities are subject to the
manufacturing, or retailing B& tax and local taxes, as
applicable. The re e of compressed natural gas or liquefied
natural gas is also ect _to fuel taxes, if it is used In_a motor
vehicle. 1If the fuel 1S not used in _a motor vehicle (off-road, boat,
etc.) the fuel is subject to retail sales or use tax.

(5) Manufacturing((—))_- Special tax rates/classifications. RCW
82.04.260 provides several special B&0 tax rates/classifications for
manufacturers engaging iIn certain manufacturing activities. In all
such cases the principles set forth in subsection (4) of this ((see-
t#on)) rule concerning multiple activities and the resulting credit
provisions are also applicable.

Special tax classifications/rates are provided for the activities

wh

of:

(a) Manufacturing wheat into flour, barley into pearl barley,
soybeans into soybean oil, canola into canola oil, meal, or canola by-
products, or sunflower seeds into sunflower oil;

(b) Splitting or processing dried peas;

(c) Manufacturing seafood products, which remain In a raw, raw
frozen, or raw salted state;
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(d) Manufacturing by canning, preserving, freezing, processing,
or dehydrating fresh fruits and vegetables ('fruits” and "vegetables"
does not include marijuana);

(e) Slaughtering, breaking, and/or processing perishable meat
products and/or selling the same at wholesale and not at retail; and

() Manufacturing nuclear fuel assemblies.

(6) Repairing and/or refurbishing distinguished from manufactur-
ing. The term "to manufacture™ does not include the repair or refur-
bishing of tangible personal property. To be considered "manufactur-
ing,” the application of labor or skill to materials must result in a
"new, different, or useful article.” ITf the activity merely restores
an existing article of tangible personal property to its original
utility, the activity is considered a repair or refurbishing of that
property. (See WAC 458-20-173 for tax-reporting information on re-
pairs.)

(a) In making a determination whether an activity is manufactur-
ing as opposed to a repair or reconditioning activity, consideration
is given to a variety of factors including, bu ot limited to:

(i) Whether the activity merely restor or prolongs the useful
life of the article;

(i1) Whether the activity signific
basic qualities, properties, or functio

(i11) Whether the activity Is so
or useful article results.

(b) The following example
manufacturing activity resulting
cle, and the mere repair or refu
example should only be used as guide. The tax results of
other situations must be determi a review of all the facts
and circumstances. In case'!] ertainty, persons should contact the

hances the article®s
a new, different,

the distinction between a
different, or useful arti-
an existing article. This

department for a ruling.

(i) Corporation re
Is assigned an individua
cylinder head, conneetiiing
bolts are all remg
core. Unusable are” discarded. The block is then baked to
burn off dirt and i , then blasted to remove any residue. The
cylinder walls are because of wear and tear. The retained com-
ponents are cleaned, if needed straightened and/or reground. Cor-
poration then reassemb¥es the cores, replacing the pistons, gaskets,
timing gears, crankshaft bearings, and oil pumps with new parts. The
components retained from the original engine core are incorporated on-
ly into that same core.

(i1) Corporation is under these circumstances not engaging iIn a
manufacturing activity. The engine cores are restored to their origi-
nal condition, albeit with a slightly larger displacement because of
wear and tear. The cores have retained their original functional na-
ture as they run with approximately the same efficiency and horsepow-
er. The rebuilding of these cores Is not so extensive as to result in
a new, different, or useful article. Each engine core has retained its
identity because all reusable components of the original core are re-
assembled in the same core. Corporation has taken an existing article
and extended its useful life.

(7) Combining and/or assembly of products to achieve a special
purpose as manufacturing. The physical assembly of products from vari-
ous components is manufacturing because it results in a "new, differ-
ent, or useful™ product, even if the cost of the assembly activity is

e cores. When received, each core
2Nt ation number and disassembled. The
ds, crankshaft, valves, springs, nuts, and
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minimal when compared with the cost of the components. For example,
the bolting of a motor to a pump, whether bolted directly or by using
a coupling, is a manufacturing activity. Once physically joined, the
resulting product is capable of performing a pumping function that the
separate components cannot.

(a) In some cases the assembly may consist solely of combining
parts from various suppliers to create an entirely different product
that is sold as a kit for assembly by the purchaser. In these situa-
tions, the manufacturing B&0 tax applies even if the person combining
the parts does not completely assemble the components, but sells them
as a package. For example, a person who purchases component parts from
various suppliers to create a wheelbarrow, which will be sold in a
"kit" or "knock-down'™ condition with some assembly required by pur-
chaser, is a manufacturer. The purchaser of the wheelbarrow kit is not
a manufacturer, however, even though the purchaser must attach the
handles and wheel.

(b) The department considers various factors in determining if a
person combining various items into a single ckage is engaged in a
manufacturing activity. Any single one of th ollowing factors is not
considered conclusive evidence of a manufa g activity, though the
presence of one or more of these factor a presumption that a
manufacturing activity is being perform

(i) The ingredients are purchase

(i1) The person combining the 1
label to the resulting product;

(ifi1) The 1ingredients are pu in bulk and broken down to
smaller sizes;

(iv) The combined product is
ent value from the selling pri

suppliers;

at a substantially differ-
dividual components; and
tems does not sell the individual

Wuld be used only as a general
guide. The specific factsS{a umstances of each situation must be
carefully examined [ if the combining of ingredients iIs a
manufacturing acti y a packaging or marketing activity. In
cases of uncerta S combining items into special purpose
packages should ca department for a ruling.

(i) Combining aged food products and gift items iInto a
wicker basket for sal€ a gift basket is not a manufacturing activi-
ty when:

(A) The products combined in the basket retain their original
packaging;

(B) The person does not attach his or her own labels to the com-
ponents or the combined basket;

(C) The person maintains an inventory for sale of the individual
components and does sell these items in this manner as well as the
combined baskets.

(i1) Combining bulk food products and gift items into a wicker
basket for sale as a gift basket is a manufacturing activity when:

(A) The bulk food products purchased by the taxpayer are broken
into smaller quantities; and

(B) The taxpayer attaches its own labels to the combined basket.

(ini) Combining components into a kit for sale is not a manufac-
turing activity when:

(A) All components are conceilved, designed, and specifically man-
ufactured by and at the person®s direction to be used with each other;
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(B) The person®s label is attached to or imprinted upon the com-
ponents by supplier;

(C) The person packages the components with no further assembly,
connection, reconfiguration, change, or processing.

(8) Tax liability with respect to purchases of equipment or sup-
plies and property manufactured for commercial or industrial use. The
retail sales tax applies to purchases of tangible personal property by
manufacturers and processors for hire unless the property becomes an
ingredient or component part of a new article produced for sale, or is
a chemical used in the processing of an article for sale. If the sell-
er fails to collect the appropriate retail sales tax, the buyer is re-
quired to remit the retail sales tax (commonly referred to as "defer-
red retail sales tax'™) or use tax directly to the department. Refer to
WAC 458-20-113 for additional information about what qualifies as an
ingredient or component or a chemical used iIn processing.

(a) RCW 82.08.02565 and 82.12.02565 provide a retail sales and
use tax exemption for certain machinery and equipment used by manufac-
turers and/or processors for hire. Effective e 12, 2014, machinery
and equipment used directly in the manufactufing, research and devel-
opment, or testing of marijuana, includin ated services, are not
eligible for the M&E retail sales and us emption. Refer to WAC
458-20-13601 for additional information ow these exemptions
apply.

(b) Persons manufacturing tangi
cial or industrial use are subject to
use taxes upon the value of the
cific exemption applies. (See al
dustrial use.) Persons who also
dient in a manufacturing process
additional information reg t

onal property for commer-
the manufacturing B&0O and
manufactured, unless a spe-
0-134 on commercial or iIn-
product used as an ingre-
refer to WAC 458-20-135 for
r tax-reporting responsibilities.
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AMENDATORY SECTION (Amending WSR 08-14-024, filed 6/20/08, effective
7/21/08)

WAC 458-20-13601 Manufacturers and processors fTor hire—Sales
and use tax exemption for machinery and equipment. (1) Introduction.

(a) This ((seeti#on)) rule explains the retail sales and use tax
exemptions provided by RCW 82.08.02565 and 82.12.02565 for sales to or
use by manufacturers or processors for hire of machinery and equipment
(M&E) used directly in a manufacturing operation or research and de-
velopment operation. This ((seet#on)) rule explains the requirements
that must be met to substantiate a claim of exemption. For information
regarding the ((distressed—area)) sales and use tax deferral for manu-
facturing and research/development activities in high unemployment
counties refer to WAC 458-20-24001 and chapter 82.60 RCW. For the high
technology business sales and use tax deferral refer to chapter 82.63
RCW.

(b) Effective June 12, 2014, the retail
tions provided by RCW 82.08.02565 and 82.12.

(i) Sales of machinery and equipment
facturing, research and development, or

(i1) Sales of or charges made for
respect to installing, repairing,
such machinery and equipment.

les and use tax exemp-
65 do not apply to:
directly in the manu-
marijuana; or
ervices rendered 1in
ing, oOr improving

manufacturing machinery and
itions will apply.

us generation of electri-
fuel. See RCW 82.08.02565.
ot attached to the building
orklifts, chainsaws, air compres-
software, ladders, wheelbarrows,

(a) "Cogeneration™ means t
cal energy and low-grade heat fro

(b) "Device'™ means an item
or site. Examples of devi
sors, clamps, free standi
and pulleys.

(c) "Industrial Tix
to land. Fixtures beg

an item attached to a building or
of the real estate to which they are at-
tached and upon classified as real property, not per-
sonal property. E ndustrial fTixtures™ are fuel o1l lines,
boilers, craneway and ceftain concrete slabs.

ipment” means industrial fixtures, devices,
and support facilitie d tangible personal property that becomes an
ingredient or component thereof, including repair parts and replace-
ment parts. "Machinery and equipment” includes pollution control
equipment installed and used in a qualifying operation to prevent air
pollution, water pollution, or contamination that might otherwise re-
sult from the operation. "M&E'™ means "machinery and equipment.”

(e) "Manufacturer™ has the same meaning as provided In chapter
82.04 RCW.

() "Manufacturing” has the same meaning as 'to manufacture' 1iIn
chapter 82.04 RCW.

(g) "Manufacturing operation”™ means the manufacturing of arti-
cles, substances, or commodities for sale as tangible personal proper-
ty. A manufacturing operation begins at the point where the raw mate-
rials enter the manufacturing site and ends at the point where the
processed material leaves the manufacturing site. The operation iIn-
cludes storage of raw materials at the site, the storage of iIn-process
materials at the site, and the storage of the processed material at
the site. The manufacturing operation is defined iIn terms of a process
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occurring at a location. To be eligible as a qualifying use of M&E,
the use must take place within the manufacturing operation, unless
specifically exempted by law. Storage of raw material or other tangi-
ble personal property, packaging of tangible personal property, and
other activities that potentially qualify under the ™"used directly”
criteria, and that do not constitute manufacturing in and of them-
selves, are not within the scope of the exemption unless they take
place at a manufacturing site. The statute specifically allows testing
to occur away from the site.

The term "manufacturing operation™ also includes that portion of
a cogeneration project that is used to generate power for consumption
within the manufacturing site of which the cogeneration project is an
integral part. The term does not include the production of electricity
by a light and power business as defined Iin RCW 82.16.010 or the prep-
aration of food products on the premises of a person selling food
products at retail.

(i) Neither duration or temporary nature of the manufacturing ac-
tivity nor mobility of the equipment determin hether a manufacturing
operation exists. For example, operations u g portable saw mills or
rock crushing equipment are considered ™ cturing operations”™ if
the activity in which the person is e manufacturing. Rock
crushing equipment that deposits materi oadway iIs not used
in a manufacturing operation because of the construct-
ing activity, not a manufacturing ac ikewise, a concrete mixer
used at a construction site is not u n a manufacturing operation
because the activity is construc manufacturing. Other porta-
ble equipment used iIn nonmanufad vities, such as continuous
gutter trucks or trucks designed and combine aggregate, or
specialized carpentry tools, for the same reasons.

(i1) Manufacturing NQ property for sale can occur
in stages, taking place tha one manufacturing site. For exam-
ple, if a taxpayer procé om wood at one site, and transfers
the resulting pulp to ano hat further manufactures the prod-
uct into paper, twag manufacturing operations exist. The end
product of the man activity must result in an article, sub-
stance, or commod

(h) "Marijua
than .03 percent.

(1) "Processor Tt ire” has the same meaning as used in chapter
82.04 RCW and as explamed in WAC 458-20-136 Manufacturing, processing
for hire, fabricating.

(D)) ) "Qualifying operation”™ means a manufacturing opera-
tion, a research and development operation, or a testing operation.

((DP)) (K) "Research and development operation'™ means engaging
in research and development as defined In RCW 82.63.010 by a manufac-
turer or processor for hire. RCW 82.63.010 defines "research and de-
velopment™ to mean: Activities performed to discover technological in-
formation, and technical and nonroutine activities concerned with
translating technological information into new or improved products,
processes, techniques, formulas, inventions, or software. The term in-
cludes exploration of a new use for an existing drug, device, or bio-
logical product if the new use requires separate licensing by the Fed-
eral Food and Drug Administration under chapter 21, C.F.R., as amen-
ded. The term does not include adaptation or duplication of existing
products where the products are not substantially improved by applica-
tion of the technology, nor does the term include surveys and studies,
social science and humanities research, market research or testing,

product with a THC concentration greater
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quality control, sale promotion and service, computer software devel-
oped for internal use, and research in areas such as iImproved style,
taste, and seasonal design.

((W)) @) "sale™ has the same meaning as ''sale™ 1In chapter
82.08 RCW, which includes by reference RCW 82.04.040. RCW 82.04.040
includes by reference the definition of ™"retail sale”™ iIn RCW
82.04.050. "Sale™ includes renting or leasing, conditional sale con-
tracts, leases with option to purchase, and any contract under which
possession of the property is given to the purchaser but title is re-
tained by the vendor as security for the payment of the purchase
price.

(b)) (m) "Site” means the location at which the manufacturing
or testing takes place.

((6m)) (n) "Support facility”™ means a part of a building, or a
structure or improvement, used to contain or steady an industrial fix-
ture or device. A support facility must be specially designed and nec-
essary for the proper functioning of the industrial fixture or device
and must perform a function beyond being a bu ing or a structure or
an improvement. It must have a function rela@ve to an industrial fix-
ture or a device. To determine if some por f a building is a sup-
port facility, the parts of the building ined. For example, a
highly specialized structure, like a v i
microchip clean room, is a support
delicate instruments in the clean
The ceiling and walls of the clean ro e not support facilities if
they only serve to define the space an o not have a function rela-

(™)) () "Tangible perso ¢ " has its ordinary mean-

((d))) (p) "Testing': ivities performed to establish or
i i and limitations of tangible per-
sonal property.

(P))) (@) "Testi

personal property f-‘

on" means the testing of tangible
acturer or processor for hire. A testing
here the tangible personal property en-
nds” at the point where the tangible person-
ing site. The term also includes that por-
Jject that is used to generate power for con-
sumption within the sTgef’'Of which the cogeneration project iIs an iInte-
gral part. The term does not include the production of electricity by
a light and power business as defined in RCW 82.16.010 or the prepara-
tion of food products on the premises of a person selling food prod-
ucts at retail. The testing operation is defined in terms of a process
occurring at a location. To be eligible as a qualifying use of M&E,
the use must take place within the testing operation, unless specifi-
cally excepted by law.

(3) Retail sales and use tax exemptions. The M&E exemptions pro-
vide((s—a)) retail sales and use tax exemptions Tfor machinery and
equipment used directly in a manufacturing operation or research and
development operation, with the exception of such sales or use relat-
ing to marijuana effective June 12, 2014. Sales of or charges made for
labor and services rendered 1In respect to installing, repairing,
cleaning, altering, or iImproving qualifying machinery and equipment
are also exempt from sales tax, with the exception of such sales or
charges relating to marijuana effective June 12, 2014. However, be-
cause the exemption is limited to items with a useful life of one year
or more, some charges for repair, labor, services, and replacement
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parts may not be eligible for the exemption. In the case of labor and
service charges that cover both qualifying and nonqualifying repair
and replacement parts, the labor and services charges are presumed to
be exempt. If all of the parts are nonqualifying, the labor and serv-
ice charge is not exempt, unless the parts are incidental to the serv-
ice being performed, such as cleaning, calibrating, and adjusting
qualifying machinery and equipment.

The exemption may be taken for qualifying machinery and equipment
used directly in a testing operation by a person engaged in testing
for a manufacturer or processor for hire, with the exception of such
testing relating to marijuana effective June 12, 2014.

Sellers remain subject to the retailing B& tax on all sales of
machinery and equipment to consumers if delivery is made within the
state of Washington, notwithstanding that the sale may qualify for an
exemption from the retail sales tax.

(a) Sales tax. The purchaser must provide the seller with an ex-
emption certificate. The exemption certificate must be completed in
its entirety. The seller must retain a copy the certificate as a
part of its records. This certificate may b ssued for each purchase
or in blanket form certifying all future hases as being exempt
from sales tax. Blanket certificates are r as long as the buy-
er and seller have a recurring busin
business relationship’™ means at leas
period of twelve consecutive months.

The form must contain the followi formation:

(i) Name, address, and regi

(in) Name of the seller

(ii1) Name and title of the

(iv) Authorized signhature;

(v) Date; and

(vi) Whether the fo

A copy of a M&E ce
ment of revenue

www—dor-wa-goevs))

taxpayer services &

Department o
Taxpayer Serv
P.O. Box 47478
Olympia, WA 98504
1-800-647-7706

(b) Use tax. The use tax complements the retail sales tax by im-
posing a tax of like amount upon the use within this state as a con-
sumer of any tangible personal property purchased at retail, where the
user has not paid retail sales tax with respect to the purchase of the
property used. (See also chapter 82.12 RCW and WAC 458-20-178 Use
tax.) If the seller fails to collect the appropriate retail sales tax,
the purchaser is required to pay the retail sales tax (commonly refer-
red to as "deferred sales tax') or the use tax directly to the depart-
ment unless the purchase and/or use is exempt from the retail sales
and/or use ((®ax)) taxes. A qualifying person using eligible machinery
and equipment in Washington in a qualifying manner is exempt from the
use tax. If an item of machinery and equipment that was eligible for
use tax or sales tax exemption TfTails to overcome the majority use
threshold or is totally put to use in a nonqualifying manner, use tax
is due on the fair market value at the time the item was put to non-

may be obtained from the depart-
on the internet at ((http=/4L

, Or by contacting the department®s
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qualifying use. See subsection (9) of this ((seet#on)) rule for an ex-
planation of the majority use threshold.

(4) Who may take the exemption. The exemption may be taken by a
manufacturer or processor for hire who manufactures articles, substan-
ces, or commodities for sale as tangible personal property (excluding
marijuana), and who, for the item in question, meets the used directly
test and overcomes the majority use threshold. (See subsection (8) of
this ((seet#on)) rule for a discussion of the "used directly” criteria
and see subsection (9) of this ((seeti#on)) rule for an explanation of
the majority use threshold.) However, for research and development op-
erations, there is no requirement that the operation produce tangible
personal property for sale. A processor for hire who does not sell
tangible personal property is eligible for the exemption if the pro-
cessor for hire manufactures articles, substances, or commodities that
will be sold by the manufacturer. For example, a person who is a pro-
cessor for hire but who is manufacturing with regard to tangible per-
sonal property that will be used by the manufacturer, rather than sold
by the manufacturer, 1is not eligible. See C 458-20-136 and RCW
82.04.110 for more information. Persons who age in testing for man-
ufacturers or processors for hire are eli for the exemption. To
be eligible for the exemption, the taxpay, not be a manufacturer
or processor for hire in the state of but must meet the
Washington definition of manufacturer.

(5) What is eligible for the e
used directly in a qualifying operatio
gible for the exemption, subject to
threshold.

There are three classes of chinery and equipment: In-
dustrial fixtures, devices, acilities. Also eligible is
tangible personal property, ODmes an ingredient or component of
the machinery and equipn ing repair parts and replacement
parts. "Machinery and also includes pollution control
equipment installed and a-qualifying operation to prevent air
pollution, water po or contamination that might otherwise re-
sult from the oper.

(6) What 1is ble“for the exemption. In addition to items
that are not elig e because they do not meet the used directly test
or fail to overcome i ,
ries of 1tems that are atutorily excluded from eligibility. The fol-
lowing property is not €ligible for the M&E exemption:

(a) Hand-powered tools. Screw drivers, hammers, clamps, tape
measures, and wrenches are examples of hand-powered tools. Electric
powered, including cordless tools, are not hand-powered tools, nor are
calipers, plugs used In measuring, or calculators.

(b) Property with a useful life of less than one year. All eligi-
ble machinery and equipment must satisfy the useful life criteria, In-
cluding repair parts and replacement parts. For example, items such as
blades and bits are generally not eligible for the exemption because,
while they may become component parts of eligible machinery and equip-
ment, they generally have a useful life of less than one year. Blades
generally having a useful life of one year or more, such as certain
sawmill blades, are eligible. See subsection (7) of this ((section))
rule for thresholds to determine useful life.

(c) Buildings, other than machinery and equipment that iIs perma-
nently affixed to or becomes a physical part of a building. Buildings
provide work space for people or shelter machinery and equipment or
tangible personal property. The building itself is not eligible, how-

Machinery and equipment
a qualifying person is eli-
ercoming the majority use
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ever some of its components might be eligible for the exemption. The
industrial fixtures and support facilities that become affixed to or
part of the building might be eligible. The subsequent real property
status of industrial fixtures and support facilities does not affect
eligibility for the exemption.

(d) Building fixtures that are not integral to the manufacturing
operation, testing operation, or research and development operation
that are permanently affixed to and become a physical part of a build-
ing, such as utility systems for heating, ventilation, air condition-
ing, communications, plumbing, or electrical. Examples of nonqualify-
ing Ffixtures are: Fire sprinklers, building electrical systems, or
washroom fixtures. Fixtures that are integral to the manufacturing op-
eration might be eligible, depending on whether the i1tem meets the
other requirements for eligibility, such as the used directly test.

(7) The "useful life" threshold. RCW 82.08.02565 has a per se ex-
ception for "property with a useful life of less than one year." Prop-
erty that meets this description is not eligible for the M&E exemp-
tion. The useful life threshold identifies i s that do not qualify
for the exemption, such as supplies, consumabffes, and other classes of
items that are not expected or intended t a year or more. For
example, tangible personal property tha uired for a one-time
use and is discarded upon use, such as form, has a useful
life of less than one year and is n . it is clear from
taxpayer records or practice that is used for at least one
year, the item is eligible, regardl f the answers to the four
threshold questions. A taxpayer irectly with the department
to establish recordkeeping meth tailored to the specific
circumstances of the taxpayer. ing steps should be used iIn
making a determination whethe meets the "useful life" thresh-
old. The series of quest ess from simple documentation to
complex documentation. substantiate qualification under
any step, a taxpayer m equate records or be able to es-
tablish by demonstrating practice or routine that the thresh-
old i1s overcome. Csa loss, damage, or destruction of an item
does not affect eldqg machinery and equipment that otherwise
qualifies. Assumi ery and equipment meets all of the other
M&E requirements not have a single one-time use or is not
year, useful life can be determined by an-
astions for an individual piece of machinery

swering the following
and equipment:
(a) Is the machinery and equipment capitalized for either federal
tax purposes or accounting purposes?
((-)) = If the answer is 'yes,
((-)) = If the answer is "no,"
(b) Is the machinery and equipment warranted by the manufacturer
to last at least one year?
((-)) = If the answer is 'yes,
((-)) = If the answer is 'no,"
(c) Is the machinery and equipment normally replaced at intervals
of one year or more, as established by industry or business practice?
(This 1s commonly based on the actual experience of the person claim-
ing the exemption.)
((-)) = If the answer is 'yes,
((-)) = If the answer is 'no,"
(d) Is the machinery and equipment expected at the time of pur-
chase to last at least one year, as established by industry or busi-

it qualifies for the exemption.

it qualifies for the exemption.

it qualifies for the exemption.
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ness practice? (This is commonly based on the actual experience of the
person claiming the exemption.)
((-)) = If the answer is 'yes,
((-)) = If the answer 1is 'no,
emption.

(8) The "used directly" criteria. ltems that are not used direct-
ly in a qualifying operation are not eligible for the exemption. The
statute provides eight descriptions of the phrase "used directly." The
manner in which a person uses an item of machinery and equipment must
match one of these descriptions. If M&E is not "used directly”™ it is
not eligible for the exemption. Examples of items that are not used
directly in a qualifying operation are cafeteria furniture, safety
equipment not part of qualifying M&E, packaging materials, shipping
materials, or administrative equipment. Machinery and equipment 1is
"used directly” iIn a manufacturing operation, testing operation, or
research and development operation, if the machinery and equipment
meets any one of the following criteria:

(a) Acts upon or interacts with an
property. Examples of this are drill
(agitators), ready-mix concrete trucks,
rock crushers, and band saws. Also inclu
used to repair, maintain, or install t
puters qualify under this criteria if:

(i) They direct or control mach equipment that acts upon
or interacts with tangible personal pr ; or

(i1) If they act upon or i th an i1tem of tangible per-
sonal property.

(b) Conveys, transports, ha
of tangible personal property at
site. Examples of this
forklifts, tanks, vats,
pads. Floor space in b
Not eligible under this
product or in which
to brace or suppor,

(c) Controls
tests tangible pe
Examples of "away

it qualifies for the exemption.
it does not qualify for the ex-

of tangible personal
sses, concrete mixers
teel rolling machines,
chinery and equipment
onal property. Com-

emporarily stores an item
anufacturing site or the testing
arrows, handcarts, storage racks,
' piping, and concrete storage
not qualify under this criteria.
items that are used to ship the
ct is packaged, as well as materials used
ing transport.

asures, verifies, aligns, regulates, or
pperty at the site or away from the site.
site" are road testing of trucks, air test-
ing of planes, or we testing of boats, with the machinery and
equipment used off si in the testing eligible under this criteria.
Machinery and equipment used to take readings or measurements is eli-
gible under this criteria.

(d) Provides physical support for or access to tangible personal
property. Examples of this are catwalks adjacent to production equip-
ment, scaffolding around tanks, braces under vats, and ladders near
controls. Machinery and equipment used for access to the building or
to provide a work space for people or a space for tangible personal
property or machinery and equipment, such as stalirways or doors, 1is
not eligible under this criteria.

(e) Produces power for or lubricates machinery and equipment. A
generator providing power to a sander is an example of machinery and
equipment that produces power for machinery and equipment. An electri-
cal generating plant that provides power for a building is not eligi-
ble under this criteria. Lubricating devices, such as hoses, oil guns,
pumps, and meters, whether or not attached to machinery and equipment,
are eligible under this criteria.
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() Produces another item of tangible personal property for use
in the manufacturing operation, testing operation, or research and de-
velopment operation. Machinery and equipment that makes dies, jigs, or
molds, and printers that produce camera-ready Images are examples of
this.

(g) Places tangible personal property in the container, package,
or wrapping in which the tangible personal property is normally sold
or transported.

(h) Is integral to research and development as defined iIn RCW
82.63.010.

(9) The majority use threshold.

(a) Machinery and equipment both used directly in a qualifying
operation and used in a nonqualifying manner is eligible for the ex-
emption only if the qualifying use satisfies the majority use require-
ment. Examples of situations in which an item of machinery and equip-
ment is used for qualifying and nonqualifying purposes include: The
use of machinery and equipment in manufacturing and repair activities,
such as using a power saw to make cabinets 1 shop versus using it
to make cabinets at a customer location; use of machinery and
equipment in manufacturing and constructin ivities, such as using
nufacturing site ver-
cation; and the use
sportation activi-
oncrete at a manufacturing
0 a customer. Majority use
minimum required amount of
rcent compared to overall
equirement has been satis-
st retain records document-
1ate a claim for exemption or, if
asis for measurement, be able to
ractice or routine that the re-
is measured by looking at the use
ear using any of the following:
ed using hours, days, or other unit of
the M&E the numerator, and total time
able records for time measurement include
lipment time use logs.

(i1) Value. Value ans the value to the person, measured by rev-
enue 1T the qualifying” and nonqualifying uses both produce revenue.
Value 1s measured using gross revenue, with revenue from qualifying
use of the M&E the numerator, and total revenue from use of the M&E
the denominator. If there iIs no revenue associated with the use of the
M&E, such as in-house accounting use of a computer system, the value
basis may not be used. Suitable records for value measurement include
taxpayer sales journals, ledgers, account books, iInvoices, and other
summary records.

(iti) Volume. Volume is measured using amount of product, with
volume from qualifying use of the M&E the numerator and total volume
from use of the M&E the denominator. Suitable records for volume meas-
urement include production numbers, tonnage, and dimensions.

(iv) Other comparable measurement for comparison. The department
may agree to allow a taxpayer to use another measure for comparison,
provided that the method results in a comparison between qualifying
and nonqualifying uses. For example, if work patterns or routines dem-
onstrate typical behavior, the taxpayer can satisfy the majority use
test using work site surveys as proof.

sus using it to unload sheet rock at a
of machinery and equipment in manufac
ties, such as using a mixer truck t
site versus using it to deliver conc
can be expressed as a percentage i
qualifying use being greater t
use. To determine whether the maj
fied, the person claiming the
ing the measurement used
time, value, or volume j}
establish by demonstra
quirement is satisfied.
of an i1tem during a_ecale

(i) Time. Tim
time, with quali
used the denomina
employee time sheetsS
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(b) Each piece of M&E does not require a separate record if the
taxpayer can establish that i1t is reasonable to bundle M&E into
classes. Classes may be created only from similar pieces of machinery
and equipment and only if the uses of the pieces are the same. For ex-
ample, forklifts of various sizes and models can be bundled together
if the forklifts are doing the same work, as in moving wrapped product
from the assembly line to a storage area. An example of when not to
bundle classes of M&E for purposes of the majority use threshold is
the use of a computer that controls a machine through numerical con-
trol versus use of a computer that creates a camera ready page for
printing.

(c) Typically, whether the majority use threshold is met is deci-
ded on a case-by-case basis, looking at the specific manufacturing op-
eration In which the item is being used. However, for purposes of ap-
plying the majority use threshold, the department may develop indus-
try-wide standards. For instance, the aggregate industry uses concrete
mixer trucks In a consistent manner across the industry. Based on a
comparison of selling prices of the processed oduct picked up by the
customer at the manufacturing site and deli y prices to a customer
location, and taking iInto consideration t alifying activity (in-
teractlng with tangible personal property)“of machinery and equip-
ment compared to the nonqualifying ac vering the product)
of the machinery and equipment, the
concrete trucks qualify under the
those limited instances where i1t iIs a
crete truck is atypical for the, indus would the taxpayer be re-
quired to provide recordkeeping of the truck iIn order to
support the exemption.
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