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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction,
exemption, or credit.

AMENDATORY SECTION (Amending WSR 14-13-105, filed 6/17/14, effective
7/18/14)

WAC 458-20-169 Nonprofit organizations. (1) Introduction. Un-
like the tax systems of most states((+)) and the federal ((tax—sys-
tems)) government, Washington®s tax system, ((speeifieally)) including
its primary business tax, applies to the activities of nonprofit or-
ganizations. Washington's business and occupation (B&0) tax is imposed
((upen)) on all entities that generate gross receipts or proceeds, un-
less there is a specific statutory exemption or deddction. This rule
((reviews)) explains how the ((busihess—and—oeeupation—())B&0((Y)),
retail sales, and use taxes apply to activities often performed by
nonprofit organizations Although some nonprofit organizations may be
subject to other taxes (e.g., public utility or ¥nsurance premium tax-
es on income from utility or iInsurance activities), these taxes are
not discussed iIn this rule. The rule describes the most common ((ex-

i i )) B&0O, retarl sales, and use ((taxes))
tax exemptions and deductions that aresspecifically provided to non-
profit organizations by state law. Other exemptions ((andZer)) or de-
ductions not specific to nonprofit organizations may also apply.

(a) Examples. This rule contains examples that identify a number
of facts and then state a conclusion. These examples should be used
only as a general guide. The tax results of other situations must be
determined after a review of all facts and circumstances.

(b) Other rules that may be relevant ((
e¥)). Rules in the following list may contain additional relevant in-
formation for nonprofit organizations ((#relude-the—Following)):

((®)) (1) WAC 458-20-167((5))  Educational institutions, school
districts, student organizations, and private schools;

b)) (1) WAC 458-20-168((5)) Hospitals, nursing homes, assis-
ted living facilities, adult family homes and similar health care fa-
cilities;

((€e))) ((111) WAC 458=20-183((5)) Amusement, recreation, and
physical fitness services;

(D)) ((iv) WAC 458-20-249((3)) Artistic or cultural organiza-
tions; and

((®)) (v) WAC 458-20-256((5)) Trade shows, conventions and sem-
inars.

(2) Registration requirements. Nonprofit organizations with
$125000 or more per year 1In gross receipts from sales, and/or gross
income from services subject to the B&0 tax, or that are required to
collect or pay to the department of revenue (department) retail sales
tax or any other tax or fee which the department administers (regard-
less of the levelsof annual gross receipts) must register with the de-
partment. Nonprofit organizations with less than twelve thousand dol-
lars per year In gross receipts and that are not required to collect
retail sales tax or any other tax or fee administered by the depart-
ment are not required to register with the department. ((Refer—to))
For more information on whether registration with the department is

required see WAC 458-20-101 (((Fax—registration—and—tax—reporting)—For
more information on registration requiremnents

(3) Filing excise tax returns. Nonprofit organizations making re-
tail sales that require the collection of ((the)) retail sales tax
must file ((&)) an excise tax return, regardless of the annual level
of gross receipts or gross income and whether or not any B&0 tax Iis
due. ((€See—alse)) For information on when a taxpayer may qualify for
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a small business B&0 tax credit, see WAC 458-20-104((—SmaH—business
tax—reHef-based—on—income—oF business—))). The excise tax return with
payment is generally filed on a monthly basis. ((Hewewvers)) Under cer-
tain conditions the department may authorize taxpayers to file and re-
mit payment on either a quarterly or an annual basis. ((Refer—te)) For
information on how reporting frequencies are assigned to taxpayers see

WAC 458-20-22801 ((Faxx—Freporting—Frequencey)—For—more—information—re—
gareng—how—reporting—Freguencres—are—asskgned

Nonprofit organizations that do not have retail sales tax to re-
mit, but are required to register, do not have to file/((a)) an excise
tax return if they meet certain statutory requirements (e.g., annual
gross income of less than $28,000) and are placed ©On an "active non-
reporting” status by the department. ((Refer—te)) For additional in-
formation on whether an organization qualifies for the *'active nonrep-

ortlnq" status see WAC 458-20-101 ((¥er—more—nFermation—regarding—the
) -

(4) General tax reporting responsibilities. While Washington
state law provides some tax exemptionsand deductions specifically
((targeted—toward)) for nonprofit organizations, these organizations
otherwise have the same tax-reporting «wesponsibidities as ((these—-o¥))
for-profit organizations.

(a) Business and occupation tax. Chapter 82.04 RCW imposes a B&O
tax on every person with substantial nexus in Washington (see RCW
82.04.067) engaged iIn business, activities within this state, unless
the income is specifically exempt or deductible under state law. The
B&0O tax applies to the value of products, gross proceeds of sales, or
gross income of the business, as the case may be. RCW 82.04.220.

(i) Common B&0 tax classifications. Chapter 82.04 RCW provides a
number of classifications that apply<to specific activities. The most
common B&0O tax classifications applying to income received by nonprof-
it organizations are the retailing, wholesaling, and service((s)) and
other activities « classifications.. RCW 82.04.250, 82.04.270, and
82.04.290. If ancorganization engages in more than one kind of busi-
ness activity, “{1t. must «seport. the ‘gross income from each activity
)) under the appropriate tax classification. RCW

(¢
82.04.440(1).

(i1) Measure of tax. The most common measures of the B&0 tax are
""gross proceeds of sales™ and 'gross income of the business.”™ RCW
82.04.070 and 82.04.080, respectively. These measures include the val-
ue proceeding or accruing from the sale of tangible personal property
or services rendered without any deduction for the cost of property
sold, cost of materials used, labor costs, discounts paid, delivery
costs, taxes, losses, or any other expenses.

(b) Retail sales tax. A nonprofit organization must collect and
remit retail sales tax on all retail sales, unless the sale i1s specif-
ically exempt by statute. Examples of retail sales tax exemptions that
may apply to nonprofit organizations are those for sales of certain
food products (see WAC 458-20-244, Food and food ingredients), con-
struction materials purchased by a health or social welfare organiza-
tion for new construction of alternative housing ((
sis5)) to be licensed as a family foster home for youth iIn crisis (see
RCW 82.08.02915), and fund-raising activities (see subsection (5)(g9)
of this rule). New construction includes renovating an existing struc-
ture to provide new housing for youth in crisis.

A nonprofit organization must pay retail sales tax when i1t pur-
chases goods or retail services for its own use as a consumer, unless
the purchase 1is specifically exempt by statute. Items purchased for
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resale without iIntervening use are purchases at wholesale and are not
subject to the retail sales tax iIf the seller takes from the buyer a
copy of the buyer®s reseller permit. The reseller permit documents the
wholesale nature of any sale. Reseller permits replaced resale certif-
icates effective January 1, 2010. For additional information on re-

seller permits see WAC 458-20-102 ((€ReseHer—permits)—Formore—infor—
matron—on—reseHer—permits—and—therr—proper—use-—FEven—theugh—resale

(c) Use tax. The use tax is Imposed on every gperson, including
nonprofit organizations, using tangible personal property within this
state as a consumer, unless such use is specifically exempt by stat-
ute. The use tax applies only if retail sales tax has not previously
been paid on the item. The rate of tax is the same as the sales tax
rate that applies at the location where the property is First used.

A common application of the use tax .occurs when items are pur-
chased from an out-of-state seller who hasS no presence in Washington.
((Because)) When the out-of-state seller ((#s—under—no—-obHgation—to))
does not collect Washington®s retail Sales or dse tax, the buyer is
statutorily required to remit use tax directly to the department.
((See)) For more information on use tax and<the use of tangible per-
sonal property see WAC 458-20-178 ((¥eor—more—tnformation—regarding—the
Hse—tax)). o :

Except for fund-raising, (use tax exemptions generally correspond
to retail sales tax exemptions. For example, the use tax exemption for
construction materials acquired by a health or social welfare organi-
zation for new construction of alternative housing for youth in cri-
sis, to be licensed as a family foster home (RCW 82.12.02915) corre-
sponds with the retail sales tax exemption described in subsection
(4)(b) of this rule for purchasing these construction materials.

(i) Use tax exemption for donated items. RCW 82.12.02595 provides
a use tax exemption for personal property donated to a nonprofit char-
itable organization. This exemption 1s available for the nonprofit
charitable organization< and the donor, if the donor did not previously
use the personal property as a consumer. It also applies to the use of
property by-a.donor who is incorporating the property into a nonprofit
organization®s real or personal property for no charge.

The exemption also applies to another person using property orig-
inally donated to a charitable nonprofit organization that is subse-
quently donated or bailed to that person by the charitable nonprofit
organization, provided that person uses the property in furtherance of
the charitable purpose for which the property was originally donated
to the charitable/ nonprofit organization. For example, a hardware
store donates an industrial pressure washer to a nonprofit community
center for neighborhood cleanup, the community center bails this wash-
er to people enrolled in its neighborhood improvement group for neigh-
borhood clean-up projects. No use tax is due from any of the partici-
pants in these transactions. An example of a gift that would not qual-
ify Is when a car is donated to a church for its staff and the church
gives that car to its pastor. The pastor must pay use tax on the car
because i1t serves multiple purposes. It serves the church®"s charitable
purpose, but It also acts as compensation to the pastor and is availa-
ble for the pastor®s personal use. The subsequent donation of property
from the charity to another person must be solely for a charitable
purpose. If the property is donated or bailed to the third party for a
charitable purpose in line with the nonprofit organization®s charita-
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ble activities, generally, no additional proof is required that this
was the charitable purpose for which the property was originally dona-
ted.

(i1) Use tax implications with respect to fund-raising activi-
ties. Subsection (5)(g) of this rule explains that a retail sales tax
exemption is available for certain fund-raising sales. However, there
is usually no comparable use tax exemption provided to the buyer/user
of property purchased at these fund-raising sales. While the nonprofit
organization is not obligated to collect use tax from the buyer, the
organization is encouraged to inform the buyer of the buyer®s possible
use tax obligation.

(iii) ((EFffective)) From October 1, 2013, txhrough October 8,
2015, RCW 82.12.225 ((prevides)) provided a use tax exemption for the
use of any article of personal property, valued at less than ten thou-
sand dollars, purchased or received as a prize “@In a contest of chance,
as defined In RCW 82.04.285, from a nonprofit organization or a li-
brary. Effective October 9, 2015, chapter<32, lLaws of 2015 3rd Sp.
Sess. (ESB 6013), the exemption applies to qualifying personal. proper-
ty valued at less than twelve thousand’ dollars.. This exemption only
applies if the gross income from the sale by the nonprofit organiza-
tion or library is exempt under RCW 82.04.3651. This exemption 1is
schedulled to expire July 1, ((261#)) 2020.

(5) Exemptions. The following sources of iIncome are specifically
exempt from tax. As such, they.should not be .included or reported as
gross income if the organization is,required to file an excise tax re-
turn.

(a) Adult fTamily homes. "RCW 82.04:327 exempts from B&0 tax
amounts received by licensed adult family homes or adult family homes
that are exempt from licensing under wrules of the department of social
and health services.

(b) Nonprofit assisted living facilities. RCW 82.04.4262 exempts
from B&0 tax amounts received by a nonprofit assisted living facility
licensed under chapter 18.20 RCW for providing room and domiciliary
care to residents of the assisted living facility. Nonprofit assisted
living facilities were formerly known as "nonprofit boarding homes™ in
the statute.

(c) Camp.or conference centers. RCW 82.04.363 and 82.08.830 re-
spectively exempt. from B&0 tax and retail sales tax amounts received
by a nonprofit organization from the sale or furnishing of certain
itemsior services at a camp or conference center conducted on property
exempt. from the property tax under RCW 84.36.030 (1), (2), or (3).
((See)) For information about property tax exemptions that may apply
see: WAC 458-16-210, (Nonprofit organizations or associations organized
and conducted for mnonsectarian purposes)((s))i: WAC 458-16-220 (Church
camps)((5))s ~and< WAC 458-16-230 (Character building organizations)
((For—more—infermation—abe exemptions—that-m N

Amounts received from the sale of the following items and serv-
ices are exempt:

(i) Lodging, conference and meeting rooms, camping Tfacilities,
parking, and similar licenses to use real property;

(i1) Food and meals;

(if1) Books, tapes, and other products ((that—are)), including
electronically transferred items, available exclusively to the partic-
ipants at the camp, conference, or meeting and ((are)) not available
to the public at large. (( 1 . E i
transterred—ttens—are—ncluded—1n—the—exerptron-

Hor-))
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(d) Child care resource and referral services. RCW 82.04.3395 ex-
empts from B&0 tax amounts received by nonprofit organizations for
providing child care resource and referral services. Child care re-
source and referral services do not include child care services provi-
ded directly to children.

(e) Credit and debt services. RCW 82.04.368 exempts from B&0O tax
amounts received by nonprofit organizations for providing specialized
credit and debt services. These services include:

(i) Presenting individual and community credit education programs
including credit and debt counseling;

(i1) Obtaining creditor cooperation allowing a¢ debtor to repay
debt in an orderly manner;

(i11) Establishing and administering negotiated repayment pro-
grams for debtors; and

(iv) Providing advice or assistance to a debtor with regard to
(i), (i1), or (ii1) of this subsection.

() Day care provided by churches. RCW:82.04.339 exempts from B&O
tax amounts received by a church for theccare of children of any age
for periods of less than twenty-four hours, provided the church is ex-
empt from property tax under RCW 84.364020.

(g) Fund-raising. RCW 82.04.3651 and 82.08.02573 ((¥espectful-
H)). respectively, exempt from B&0 tax and retail sales tax amounts
received from certain fund-raising activities.

These exemptions apply only to the fund-raising income received
by the nonprofit organization.{ For example, commission income received
by a nonprofit organization selling books owned by a for-profit entity
on a consignment basis is exempt ((e¥)) from tax only if the statutory
requirements are satisfied. The nonprofit organization 1is generally
responsible for collecting and remitting retail sales tax ((gpen)) on
the gross proceeds of sales when selling items for another person.
((See)) For additional information on the taxability of sales by
agents, auctioneers and other similar types of sellers see WAC

458-20-159 (((Gensigneesq——ba+4eesq——faet3gs7——agentsr—and——auet+eneer}
" o f - G I i

(i) What nonprofit organizations qualify? Nonprofit organizations
that qualify for this éexemption are those that are:

(A) A tax-exempt nonprofit organization described by section 501
(c)(3) (educational and charitable), 501 (c)(4) (social welfare), or
501 (c)(10) (fraternal societies operating as lodges) of the Internal
Revenue Code; or

(B) A nonprofrt organization that would qualify for tax exemption
under section 501 (¢)(3), (4), or (10) except that it is not organized
as a nonprofit corporation; or

(C)" A. nonprofit organization that does not pay 1its members,
stockholders, officers, directors, or trustees any amounts from 1its
gross income, except as payment for services rendered, does not pay
more than reasonable compensation to any person for services rendered,
and does not engage iIn a substantial amount of political activity. Po-
litical activity includes, but is not limited to, influencing legisla-
tion and participating In any campaign on behalf of any candidate for
political office.

(i1) Qualifying fund-raising activities. For the purpose of this
exemption, "fund-raising activity” means soliciting or accepting con-
tributions of money or other property, or activities involving the an-
ticipated exchange of goods or services for money between the solicit-
ing organization and the organization or person solicited, for ((the
purpese—o¥)) furthering the goals of the nonprofit organization.
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(A) Money raised by a nonprofit charitable group from its annual
telephone fund drive to fund its homeless shelters where nothing is
promised in return for a donor®s pledge is exempt as fund-raising con-
tributions of money to further the goals of the nonprofit organiza-
tion.

(B) A nonprofit group organized as a community playhouse has an
annual telephone fund drive. The group gives the caller a mug, jacket,
dinner, or vacation trip depending on the amount of pledge made over
the phone. The community playhouse does not sell or exchange the mugs,
jackets, dinners, or trips for cash or property, except during this
pledge drive. The money is used to produce the next season"s plays.
The money earned from the pledges is exempt from both B&0 tax and re-
tail sales tax to the extent these amounts represent an exchange of
goods and services for money to further the goals of, the nonprofit
group. The money earned from the pledges above® the value, of the goods
and services exchanged is exempt as a fund-raising contribution of
money to further the goals of the nonprofitiorganization.

(C) A nonprofit group sells ice cream bars at booths leased dur-
ing the two-week runs of three county fairs, for_.a total of siIx weeks
during the year, to fund youth camps maintained by the nonprofit
group. The money earned from the booths .is exempt from both B&0 tax
and retail sales tax as a fund-raising exchange of goods for money to
further the goals of the nonprofit group.

(i11) Contributions of money or other property. The term contri-
butions includes grants, donations;. endowments, scholarships, gifts,
awards, and any other transfer' of money. or other property by a donor,
provided the donor receives no' significant, goods, services, or bene-
fits In return for making the gift. For example, an amount received by
a nonprofit educational broadcaster from a group that conditions re-
ceipt ((gpen)) on the.mnonprofit broadcaster airing Its seminars iIs not
a contribution regardless of how the amount paid is titled by the two
organizations.

It is not unusual for the person making a gift to require some
accountability for how the gift is used as a condition for receiving
the gift or future gifts. Such gifts remain exempt, provided the "ac-
countability” required does not result in a direct benefit to the do-
nor (examples-of direct benefits to a donor are: Money given for a re-
port on the soil contamination levels of land owned by the donor, med-
ical services provided to the donor or the donor®s family, or market
research benefiting the donor directly). This ™accountability”™ can
take the form of conditions or restrictions on the use of the gift for
specific charitable purposes or can take the form of written reports
accounting for the use of the gift. Public acknowledgment of a donor
for the gift 1s not a significant service or benefit.

(iv) Nonqualdfying activities. Fund-raising activity does not in-
clude the operation of a regular place of business iIn which services
are provided or sales are made during regular hours such as a book-
store, thrift shop, restaurant, legal or health clinic, or similar
business. It also does not include the operation of a regular place of
business from which services are provided or performed during regular
hours such as the provision of retail, personal, or professional serv-
ices. A regular place of business and the regular hours of that busi-
ness depend on the type of business being conducted.

(A) In the example demonstrating that an amount received by a
nonprofit broadcaster was not a contribution because services were
given in return for the funds, this activity must also be examined to
see whether the exchange was for services as part of a fund-raising
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activity. The broadcaster is in the business of broadcasting programs.
It has a regular site for broadcasting programs and ((#¥uns)) broad-
casts ((¥er)) twenty-four hours every day. Broadcasting is a part of
its business activity performed from a regular place of business dur-
ing regular hours. The money received from the group with the require-
ment that its seminars be broadcast would not qualify as money re-
ceived from a fund-raising activity even though the parties viewed the
money as a '‘donation.”

(B) A nonprofit organization that makes catalog sales throughout
the year with a twenty-four hour telephone line for taking orders has
a regular place of business at the location where the' sales orders are
processed and regular hours of twenty-four hours a<day. Catalog sales
are not exempt as fund-raising amounts even though the Tfunds are
raised for a nonprofit purpose.

(C) A nonprofit group organized as a community playhouse has
three plays during the year at a leased theatre. The plays run for a
total of six weeks and the group provides.concessions at each of the
performances. The playhouse has a regular<place of business with regu-
lar hours for that type of business. The concessions are done at that
regular place of business during regular hourst The concessions are
not exempt as fund-raising activities even though amounts raised from
the concessions may be used to further the nonprofit purpose of that
group.

(D) A nonprofit student group, that rakses money for scholarships
and other educational needs, Sets wup an espresso stand that is open
for two hours every morning during theschool year. The espresso stand
is a regular place of business with regular hours for that type of
business. The money earned from the espresso stand iIs not exempt, even
though the amounts are raised to further the student group®s nonprofit
purpose.

(v) Fund-raising sales by libraries. RCW 82.04.3651 ((specifical-
+y)) provides that the sale of used books, used videos, used sound re-
cording, or similar used information products in a library is not the
operation of a“regular place-of business, iIf the proceeds are used
solely to support the library. The 'library must be a free public li-
brary supported in whole or in part with money derived from taxes. RCW
27.12.010. ((Effective—July—1,2010)) In addition to the B&0 tax ex-
emption wander RCW 82.04.3651, RCW 82.08.02573 provides a comparable
retail_ sales tax exemption for the same sales((s—as—mentiohed—above;))
made by a library.. ((See—REW-82-04-3651~))

(h) Group training homes. RCW 82.04.385 exempts from B&0O tax
amounts received from the department of social and health services for
operating.a nonprofit group training home. The amounts excluded from
gross income must be used for the cost of care, maintenance, support,
and training, of .developmentally disabled individuals. As defined in
RCW 71A.22.020y<a nonprofit group training home is an approved ((hen-
sectartan)) Tacility equipped, supervised, managed, and operated on a
full-time nonprofit basis for the full-time care, treatment, training,
and maintenance of individuals with developmental disabilities. ((RSW
FLA22.-0202))

(i) Sheltered workshops. RCW 82.04.385 also exempts from B&0O tax
amounts received by a nonprofit organization for operating a sheltered
workshop.

(i) What is a sheltered workshop? A sheltered workshop is that
part of the nonprofit organization engaged in business activities that
are performed primarily to provide evaluation and work adjusted serv-
ices for a handicapped person or to provide gainful employment or re-
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habilitation services to a handicapped person. The sheltered workshop
can be maintained on or off the premises of the nonprofit organiza-
tion.

(i1) What is meant by "gainful employment or rehabilitation serv-
ices to a handicapped person™? Gainful employment or rehabilitation
services must be an interim step in the rehabilitation process
((whieh)) that is provided because the person cannot be readily absor-
bed into the competitive labor market or because employment opportuni-
ties for the person do not exist during that time iIn the competitive
labor market.

"Handicapped,™ for the purposes of this exemption, means a physi-
cal or mental disability that restricts normal achidevement, including
medically recognized addictions and learning disabrlities. However,
this term does not include social or economic disadvantages that re-
strict normal achievement (e.g., prior criminal history or low-income
status).

(J) Student loan services. RCW 82.04.367 exempts from B&0O tax
amounts received by nonprofit organizations that are exempt from fed-
eral income tax under section 501 (c)(3) of the Internal Revenue Code
that:

(i) Are guarantee agencies under the federal guaranteed student
loan program or that issue debt to provide or acquire student loans;
or

(i1) Provide guarantees for student loans made through programs
other than the federal guaranteed student loan program.

(k) Grants received to fund education programs pertaining to lit-
ter control, waste reduction, recycling, and composting. Effective Ju-
ly 24, 2015, RCW 82.04.755 provides a B&0O tax exemption for grants re-
ceived by a nonprofit organization from the matching fund competitive
grant program established »in RCW_70.93.180 (1)(b)(ii). This program
provides funding for’ local or statewide education programs designed to
help the public with litter control, waste reduction, recycling, and
composting of priamarily products upon which litter tax is imposed. For
information on ‘the statel litter tax program, see chapter 82.19 RCW.
The requirements for < the grants” are Qlisted in RCW 70.93.180
(D) (). Chapter 15; Laws of 2015 (ESHB 1060).

(6) B&Owmtax deduction of payments made to health or social wel-
fare organizations.

(a) Compensation from public entities. RCW 82.04.4297 provides a
B&0O tax deduction to health or social welfare organizations for
amounts received from the United States, any instrumentality of the
United States, the state of Washington, or any municipal corporation
or political subdivision of the state of Washington as compensation
for or to support/health or social welfare services, rendered by a
health or social welfare organization, as defined in RCW 82.04.431, or
by a municipal. corporation or political subdivision. These deductible
amounts should be included in the gross income reported on the excise
tax return, entered on the deduction page, and then deducted on the
return when determining the amount of the organization®s taxable iIn-
come. A deduction is not allowed, however, for amounts that are re-
ceived under an employee benefit plan.

(b) Mental health services. ((Effective—August—1,—2011;)) RCW
82.04.4277 provides a B&0 tax deduction for health or social welfare
organizations ((alse—qualify—For—a—deduction)) for amounts received as
compensation for providing mental health services under a government-
funded program. Regional support networks, which are renamed behavio-
ral health organizations effective April 1, 2016, may also deduct from
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the measure of tax amounts received from the state of Washington for
distribution to health or social welfare organizations eligible to de-
duct the distribution under RCW 82.04.4277. Persons claiming deduc-
tions under RCW 82.04.4277 must file an annual report with the depart-
ment. See RCW 82.32.534. These deductions are scheduled to expire Au-
gust 1, 2016.

(c) Child welfare services. ((Also—effective—August—1,—2011;))
RCW 82.04.4275 provides a B&0 tax deduction for health or social wel-
fare organizations ((gualify—For—a—deduction)) for amounts received as
compensation for providing child welfare services under ,a government-
funded program. Persons may also deduct from the’ measure of tax
amounts received from the state of Washington for distribution to
health or social welfare organizations eligible to deduct the distri-
bution under RCW 82.04.4275(1).

(d) What is a health or social welfare organization? A health or
social welfare organization is an organization, including any communi-
ty action council, providing health or social welfare services as de-
fined in subsection (6)(e) of this rule. To be exempt under RCW
82.04.4297, a corporation must satisfy all of the following condi-
tions:

(i) Be a corporation sole under chapter 24.12 RCW or a domestic
or foreign not-for-profit corporation under< chapter 24.03 RCW. ((t¢
does—not—include)) A corporation providing professional services as
authorized under chapter 18.100. RCW does not .qualify as a health or
social welfare organization;

(i1) Be governed by a board of net less than eight individuals
who are not paid corporate employees when:the organization is a not-
for-profit corporation;

(ifi) Not pay any part of its corporate i1ncome directly or indi-
rectly to its memberssy stockholders, officers, directors, or trustees
except as executive_or officer compensation or as services rendered by
the corporation in’ accordance with' its purposes and bylaws to a mem-
ber, stockholdery officer, or director or as an individual;

(iv) Only ‘pay compensation. to corporate officers and executives
for actual services. rendered. This compensation must be at a level
comparable to like pubdic service positions within Washington;

(v) Have.idrrevocably dedicated its corporate assets to health or
social welfare activities. Upon corporate liquidation, dissolution, or
abandonment, any distribution or transfer of corporate assets may not
inure‘directly or iIndirectly to the benefit of any member or individu-
al, ‘except for another health or social welfare organization;

(vi) Be duly licensed or certified as required by law or regula-
tion;

(vi1) Use government payments to provide health or social welfare
services;

(viiil) Make rts services available regardless of race, color, na-
tional origin, or ancestry; and

(ix) Provide access to the corporation®s books and records to the
department®s authorized agents upon request.

(e) Qualifying health or welfare services. The term "health or
social welfare services"™ includes and is limited to:

(i) Mental health, drug, or alcoholism counseling or treatment;

(i1) Family counseling;

(ii1) Health care services;

(iv) Therapeutic, diagnostic, rehabilitative, or restorative
services for the care of the sick, aged, physically-disabled, develop-
mentally-disabled, or emotionally-disabled individuals;
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(v) Activities, including recreational activities, iIntended to
prevent or ameliorate juvenile delinquency or child abuse;

(vi) Care of orphans or foster children;

(vii) Day care of children;

(viii) Employment development, training, and placement;

(ix) Legal services to the indigent;

(xX) Weatherization assistance or minor home repairs for low-in-
come homeowners or renters;

(x1) Assistance to low-income homeowners and renters to offset
the cost of home heating energy, through direct benefits to eligible
households or to fuel vendors on behalf of eligible households; and

(xi1) Community services to low-income individuals, families and
groups that are designed to have a measurable and potentially major
impact on causes of poverty in communities of the state of Washington;
and

(xii1) Temporary medical housing, as defined in RCW 82.08.997, if
the housing is provided only:

(A) While the patient is receiving medical treatment at a hospi-
tal required to be licensed under RCW _.70.41.090.or at an outpatient
clinic associated with such hospital, dancluding any period of recuper-
ation or observation immediately following such medical treatment; and

(B) By a person that does not furnish ledging or related services
to the general public.
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AMENDATORY SECTION (Amending WSR 09-19-136, filed 9/22/09, effective
10/23/09)

WAC 458-20-272 Tire fee—Studded tire fee—Core deposits or cred-
its. (1) Introduction. This ((seeti#on)) rule describes the tire fee
imposed under RCW 70.95.510 and the studded tire fee imposed under RCW
46.37.427 for collection beginning July 1, 2016. See chapter 44, lLaws
of 2015 (2ESSB 5987). This rule also describes how business and occu-
pation (B&0), sales, and use ((tax—consequences—relatedto)) taxes ap-
ply to tire fees, battery core charges and core deposits or credits,
including the exemptions described in RCW 82.08.036.<and 82.12.038.

(a) Other rules that may be relevant. Readers may want to refer
to other rules for additional information, including these in the fol-
lowing list:

(i) WAC 458-20-228 Returns, payments, pepnalties, extensions, in-
terest, stay of collection.

(ii) WAC 458-20-278 Returned goods,< defective goods—Motor vehi-
cle lemon law.

(b) Examples. This rule contains<{examples ithat identify a number
of facts and then state a conclusion. These examples should be used
only as a general guide. The tax results of  other situations must be
determined after a review of all of the facts and circumstances.

(2) Tire fee.

(a) What is the tire fee? The.tire fee 1s a one-dollar fee col-
lected by the seller from the ‘buyer on.every retail sale of each new
replacement vehicle tire. If new tires are leased, the fee must be
collected once at the beginning of the lease.

(b) How do 1 report _the tire fee? A seller must report on the ex-
cise tax return the number of new replacement vehicle tires sold. Tire
sellers may retain ten percent of the fee and must remit the remainder
to the departments of revenue (department). As a result, the amount
that must be reported and /paid to the department is the number of new
replacement vehicle tires sold during the tax reporting period multi-
plied by ninety cents.

(c) What if the seller fails to collect the fee or does not pay
the fee on-time? The seller is personally liable for payment of the
fee, whether or not the fee is collected from the buyer. Any seller
who appropriates or converts the fee collected to his or her own use
or to any use other than the payment of the fee by the due date, minus
the “ten percent retained, is guilty of a gross misdemeanor. Interest
and penalties apply to late payments. ((Refer—to—WAC—458-20-228 (Re-
THrRS,—payments,—penaltres,—extenstons,—terest,—stay—ofF colHlectron)
For—more—taformatiens)) i i

(d) What happens if a buyer fails to pay the fee? The tire fee,
until paid by the buyer to the seller or the department, is considered
a debt from the buyer to the seller. Any buyer who refuses to pay the
fee i1s guilty of a misdemeanor.

(e) Is sales tax imposed on the tire fee? No. The measure of the
sales tax does not include the tire fee. See RCW 82.08.036.

(F) Is the ten percent amount retained by the seller ((taxed))
subject to B&0 tax? Yes. The seller must report the retained amount as
gross income under the service and other activities tax classification
on the excise tax return.
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(g) What tires are subject to the tire fee? All new replacement
vehicle tires are subject to the tire fee. Refer to RCW 70.95.030 for
the definition of "vehicle."

(i) Examples of vehicles for which new replacement tires are sub-
ject to the fee include:

(A) Automobiles;

(B) Trucks;

(C) Recreational vehicles;

(D) Trailers;

(E) All-terrain vehicles (ATVs);

(F) Agricultural vehicles, such as tractors or combines;

(G) Industrial vehicles, such as forklifts;

(H) Construction vehicles, such as loaders orfgraders; and

(1) Golf carts.

(i1) Bicycles, wheelbarrows, and hand trucks are examples of de-
vices to which the new replacement tire fee does not apply.-

(ii1) The tire fee does not apply to the sale of retreaded vehi-
cle tires. Nor does it apply to tires provided free of charge under
the terms of a recall or warranty.

(h) May I refund the fee if a tire Is returned? If a customer re-
turns the purchased new tire and the entire sellbling price is refunded
to the customer, the one-dollar tire fee is< likewise refundable. The
refunded amount may be claimed on the excise tax return In the same
manner as refunded sales tax. Af the seller does not refund the full
sales price to the customer, { the wone-dollar fee is not refundable.
for nore thformation) . o
For—eore—1nforration—

(i) Does the tire fee apply on sales to the federal government or
Indians and Indian tribes? The tire fee is not imposed on sales to the
federal government and need not be collected by the seller. The tire
fee does not apply to sales of tires delivered to enrolled members or
tribes in “Indian_country.”™ ((Refer—to)) For information on sales to
the federal government, see WAC 458-20-190, and for sales to Indians
and Indian tribes, see WAC 458-20-192 ((fer—mere—infFormation)).

(J) ITf the sale is exempt from sales tax, iIs the tire fee due?
Statutory exemptions from sales tax do not apply to the tire fee. The
tire fee is.due on every retail sale of a new replacement tire whether
or not sales tax is due.

(3) Studded tire fee.

(a) What is the studded tire fee? The studded tire fee is a five
dollar fee imposed on the retail sale of each new tire sold, on or af-
ter July 1, 2016, that contains studs. The seller will collect the fee
from the buyer. For the purpose of this subsection, 'new tire sold
that contains studs®™ means a tire that is manufactured for vehicle
purposes and.contains metal studs, and does not include bicycle tires
or retreaded vehicle tires.

(b) Who remits the studded tire fee to the department? The seller
collects the five dollar fee from the buyer and holds it in trust un-
til paid to the department; however, the seller may retain ten percent
of the fee collected.

(c) What if the seller fails to collect the fee or does not pay
the fee on time? Interest and penalties, as described in subsection
(2)(c) of this rule also apply to the studded tire fee.

(d) What happens if a buyer fails to pay the fee? As with the
tire fee, a buyer who refuses to pay the fee is guilty of a misdemean-
or. See subsection (2)(d) of this rule.
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(e) Is sales tax imposed on the tire fee? No. The seller is col-
lecting the fee as an agent for the state and thus the measure of
sales tax does not include the studded tire fee. For additional infor-
mation on taxpayers acting as collecting agents, see WAC 458-20-195.

(f) Is the ten percent amount retained by the seller subject to
B&O tax? Yes. As with the tire fee, the seller must report the re-
tained amount as gross income under the service and other activities
tax classification on the excise tax return.

(g) Is the studded tire fee refundable if the tire is returned?
IT a new studded tire is returned, the studded tire fee is handled the
same as the tire fee as described in subsection (2)(h) of this rule.

(h) Does the studded tire fee apply to tires sold to the federal
government or Indians and Indian tribes? With respect to these sales,
the studded tire fee is handled the same as thectire fee described in
subsection (2)(i) of this rule.

(i) If the sale is exempt from sales tax, i1s the studded tire fee
due? As with the tire fee described in subsection (2)(j) of this rule,
statutory exemptions from sales tax do not apply to the studded tire
fee.

(4) Core deposits or credits - Battery corescharges.

(a) Definitions. For purposes of this ((seetion)) rule, the fol-
lowing definitions apply:

(i) Core deposits or credits. "Core deposits or credits”™ means
the amount representing the value of returnable products such as bat-
teries, starters, brakes, and other products with returnable value
added for purposes of recycling or remanufacturing.

(i1) Battery core charge. *Battery core charge™ refers to a core
deposit, not less than five dollars, ((whieh-—must)) that a seller by
law ((be—retainedby—the-seller)) must retain when a retail purchaser
has no used battery to’ exchange or trade In. A buyer may return within
thirty days of the purchase with a used battery of equivalent size and
claim the core charge amount. See RCW 70.95.630 and 70.95.640.

(b) How i1s tax calculated when' the buyer receives a core deposit
or credit? Retaill sales andquse taxes do not apply to consideration
received in the Tform of<core deposits or credits when a purchaser ex-
changes or trades i1n.a core for recycling or remanufacturing. There-
fore, the measure of the sales or use tax may be reduced by the amount
of the core deposit or credit. See RCW 82.08.036 and 82.12.038. The
core deposit and credit exemptions apply only to the retail sales and
use taxes. There 1s .no equivalent exemption or deduction for B&0 tax
purposes. Therefore, the amount reported under the appropriate B&0 tax
classification must include the value of core deposits or credits.

(c) Examples ((Ih+s—subseet+en—pFev+des—examples—that—+dent+fy—a

I I i do. I I f otl 2 >
i i i =)

(i) Example 1. A customer purchases at retail a new replacement
battery and reconditioned starter, providing the seller with a battery
core and a starter core iIn exchange. The selling price of the new bat-
tery, including the battery core charge, is $60.00. The customer 1is
allowed a $5.00 credit because a battery core is exchanged, meaning
the cost of the battery to the customer, excluding sales tax, 1Is
$55.00. The selling price of the starter is $50.00. The seller allows
a $3.00 credit for the starter core, meaning the cost to the customer,
excluding sales tax, is $47.00. Retailing B&0 tax is due upon the to-
tal value of cash plus core value, in this case $110.00, or $60.00
plus $50.00. However, the $8.00 of core deposits or credits may be de-
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ducted from the measure of the retail sales tax under RCW 82.08.036.
Thus, retail sales tax is due on $102.00, or $55.00 plus $47.00.

(i1) Example 2. The seller delivers the starter and battery cores
accepted iIn the exchange to wholesalers. A starter wholesaler issues a
refund and a battery wholesaler issues a credit memorandum to be ap-
plied against future wholesale battery purchases. The return of the
used products by the auto parts store for recycling or remanufacturing
and subsequent receipt of a refund or credit for the core deposit or

credit is not considered taxable consideration for purposes of the B&O
tax.
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