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DRAFT
AMENDATORY SECTION (Amending WSR 14-21-104, filed 10/15/14, effective 
12/14/14)

WAC 458-20-17802  Collection of use tax by county auditors and 
department of licensing—Measure of tax.  (1) Introduction. The de
partment of revenue (department) has authorized county auditors and 
the department of licensing to collect the use tax imposed by chapter 
82.12 RCW when a person applies to transfer the certificate of title 
of a vehicle acquired without the payment of sales tax. See RCW 
82.12.045. This rule explains how county auditors, their subagents, 
and the department of licensing determine the measure of the use tax. 
This rule does not relieve a seller registered with the department of 
the statutory requirement to collect sales tax when selling tangible 
personal property, including vehicles. RCW 82.08.020 and 82.08.0251. 
The use tax reporting responsibilities of Washington residents in oth
er situations and the general nature of the use tax are addressed in 
WAC 458-20-178 (Use tax). The application of tax to vehicles acquired 
by Indians and Indian tribes is discussed in WAC 458-20-192 (Indians—
Indian country).

Vehicle licensing locations and information about vehicle titles 
and registration are available from the department of licensing on 
their web site at: dol.wa.gov. This information is also available by 
contacting the local county auditor's office listed in the government 
pages of a telephone directory.

(2) What is use tax based on? For purposes of computing the 
amount of use tax due, the value of the article used is the measure of 
tax. The value of the article used is generally the purchase price. If 
the purchase price does not represent the true value of the article 
used, the value must be determined as nearly as possible according to 
the retail selling price at place of use of similar vehicles of like 
quality and character. RCW 82.12.010.

(3) Use of automated system to verify measure of tax. When a per
son applies to transfer the certificate of title of a vehicle, county 
auditors, their subagents, or the department of licensing must verify 
that the purchase price represents the true value. In doing so, county 
auditors, their subagents, or the department of licensing compare the 
vehicle's purchase price to the average retail value of comparable ve
hicles using an automated valuing system. The automated valuing system 
identifies the average retail value using a data base that is provided 
by a regional industry standard source specializing in providing valu
ation services to local, state, and federal governments, and the pri
vate sector.

In limited situations, the automated valuing system's data base 
may not provide the average retail value for a vehicle. For example, 
the automated valuing system's data base does not provide average re
tail value information for collectible vehicles or vehicles that are 
over twenty years of age. In the absence of an average retail value, 
county auditors, their subagents, or the department of licensing will 
determine the true value as nearly as possible according to the retail 
selling price at place of use of similar vehicles of like character 
and quality. To assist in this process, the department of revenue and 
the department of licensing may approve the use of alternative valuing 
authorities as necessary.

(4) What happens when the purchase price is presumed to represent 
the true value? County auditors, their subagents, or the department of 
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licensing will use the purchase price to compute the amount of use tax 
due when the purchase price represents the vehicle's true value. Coun
ty auditors, their subagents, or department of licensing will presume 
the purchase price represents the vehicle's true value if one of the 
following conditions is met:

(a) The vehicle's average retail value, as provided by the auto
mated valuing system, is less than $5,000.

For example, a person buys a vehicle for $2,800. The automated 
valuing system indicates that the vehicle's average retail value is 
$4,900. The purchase price is presumed to represent the vehicle's true 
value because the average retail value is less than $5,000.

(b) The vehicle's purchase price is not more than $2,000 below 
the average retail value as provided by the automated valuing system.

For example, a person buys a used vehicle for $10,000. The auto
mated valuing system indicates the vehicle's average retail value is 
$11,500. When compared to the average retail value, the purchase price 
is not more than $2,000 below the average retail value. Consequently, 
the purchase price is presumed to represent the vehicle's true value.

(5) What happens when the purchase price is not presumed to rep
resent the true value? If the vehicle's purchase price is not presumed 
to be the true value as explained in subsection (4) of this rule, a 
person may remit use tax based on the average retail value as indica
ted by the automated valuing system or substantiate the true value of 
the vehicle using any one of the following methods.

(a) Industry-accepted pricing guide. A person applying to trans
fer a certificate of title may provide the county auditor, a subagent, 
or the department of licensing with documentation from one of the var
ious industry-accepted pricing guides. The value from the industry-ac
cepted pricing guide must represent the retail value of a similarly 
equipped vehicle of the same make, model, and year in a comparable 
condition. The purchase price is presumed to represent the vehicle's 
true value if the purchase price is not more than $2,000 below the re
tail value.

For example, a person buys a vehicle for $3,500. The automated 
valuing system indicates that the vehicle's average retail value is 
$5,700. An industry-accepted pricing guide shows that the retail value 
of a similarly-equipped vehicle in a comparable condition of the same 
make, model, and year is $5,000. When compared to the retail value es
tablished by the industry-accepted pricing guide, the purchase price 
is not more than $2,000 below the retail value. Consequently, the pur
chase price is presumed to represent the vehicle's true value.

(b) Declaration of buyer and seller. A person applying to trans
fer a certificate of title may provide to the county auditor, a sub
agent, or the department of licensing a Declaration of Buyer and Sell
er Regarding Value of Used Vehicle Sale (REV 32 2501) to substantiate 
that the purchase price is the true value of the vehicle. The declara
tion must be signed by both the buyer and the seller and must certify 
to the purchase price and the vehicle's condition under penalty of 
perjury. The department may review a declaration and assess additional 
tax, interest, and penalties. A person may ((appeal)) seek review of 
an assessment to the department as provided in WAC 458-20-100 (((Ap
peals)) Informal administrative reviews).

The declaration is available on the department's web site at 
dor.wa.gov. It is also available at all vehicle licensing locations, 
department's field offices, or by writing:

Department of Revenue
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Taxpayer Services
P.O. Box 47478
Olympia, WA 98504-7478
(c) Written appraisal. A person applying to transfer a certifi

cate of title may present to the county auditor, a subagent, or the 
department of licensing a written appraisal from an automobile dealer, 
insurance or other vehicle appraiser to substantiate the true value of 
the vehicle. If an automobile dealer performs the appraisal, the deal
er must be currently licensed with the department of ((licensing's)) 
licensing dealer services division or be a licensed vehicle dealer in 
another jurisdiction.

The written appraisal must appear on company stationery or have 
the business card attached and include the vehicle description, in
cluding the vehicle make, model, and identification number (VIN). The 
person performing the appraisal must certify that the stated value 
represents the retail selling price of a similarly equipped vehicle of 
the same make, model, and year in a comparable condition. The depart
ment may review an appraisal and assess additional tax, interest, and 
penalties. A person may ((appeal)) seek review of an assessment to the 
department as provided in WAC 458-20-100 (((Appeals)) Informal admin
istrative reviews).

(d) Declaration of use tax. A person applying to transfer a cer
tificate of title may present to the county auditor, a subagent, or 
the department of licensing a Declaration of Use Tax (REV 32 2486e) to 
substantiate the true value of the vehicle. An authorized employee of 
the department must complete the declaration. Determining the true 
value may require a visual inspection that is not available at all de
partment locations.

(e) Repair estimate. A person applying to transfer a certificate 
of title may present to the county auditor, a subagent, or the depart
ment of licensing a written repair estimate, prepared by an auto re
pair or auto body repair business. This estimate will then be used to 
assist with determining the true value of the vehicle. The written es
timate must appear on company stationery or have the business card at
tached. In addition, the written estimate must include the vehicle de
scription, including the vehicle make, model, and identification num
ber (VIN), and an itemized list of repairs. The department may review 
an appraisal and assess additional tax, interest, and penalties. A 
person may ((appeal)) seek review of an assessment to the department 
as provided in WAC 458-20-100 (((Appeals)) Informal administrative re
views).

The purchase price is presumed to represent the true value if the 
total of the purchase price and the repair estimate is not more than 
$2,000 below the average retail value. For example, a person purchases 
a vehicle with extensive bumper damage for $1,700. The automated valu
ing system indicates that the vehicle's average retail value is 
$6,000. An estimate from an auto body repair business indicates a cost 
of $2,500 to repair the bumper damage. The purchase price is presumed 
to represent the vehicle's true value because when the total of the 
purchase price and the repair estimate ($1,700 + $2,500 = $4,200) is 
compared to the average retail value, the total is not more than 
$2,000 below the average retail value ($6,000).
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AMENDATORY SECTION (Amending WSR 87-23-008, filed 11/6/87)

WAC 458-20-19301  Multiple activities tax credits.  (1) Introduc
tion. Under the provisions of RCW 82.04.440 as amended effective Au
gust 12, 1987, Washington state's business and occupation taxes im
posed under chapter 82.04 RCW were adjusted to achieve constitutional 
equality in the tax treatment of persons engaged in intrastate com
merce (within this state only) and interstate commerce (between Wash
ington and other states). The business and occupation tax system taxes 
the privilege of engaging in specified business activities based upon 
"gross proceeds of sales" (RCW 82.04.070) and the "value of products" 
(RCW 82.04.450) produced in this state. In order to maintain the in
tegrity of this taxing system, to eliminate the possibility of dis
crimination between taxpayers, and to provide equal and uniform treat
ment of persons engaged in extracting, manufacturing, and/or selling 
activities regardless of where performed, a statutory system of inter
nal and external tax credits was adopted, effective August 12, 1987. 
This tax credits system replaces the multiple activities exemption 
which, formerly, assured that the gross receipts tax would be paid on
ly once by persons engaged in more than one taxable activity in this 
state in connection with the same end products. Unlike the multiple 
activities exemption which only prevented multiple taxation from with
in this state, the credits of the new system apply for gross receipts 
taxes paid to other taxing jurisdictions outside this state as well.

(2) Definitions. For purposes of this ((section)) rule the fol
lowing terms will apply.

(a) "Credits" means the multiple activities tax credit(s) author
ized under this statutory system also referred to as MATC.

(b) "Gross receipts tax" means a tax:
(i) Which is imposed on or measured by the gross volume of busi

ness, in terms of gross receipts or in other terms, and in the deter
mination of which the deductions allowed would not constitute the tax 
an income tax or value added tax; and

(ii) Which is not, pursuant to law or custom, separately stated 
from the selling price.

(c) "Extracting tax" means a gross receipts tax imposed on the 
act or privilege of engaging in business as an extractor, and includes 
the tax imposed by RCW 82.04.230 (tax on extractors) and similar gross 
receipts taxes paid to other states.

(d) "Manufacturing tax" means a gross receipts tax imposed on the 
act or privilege of engaging in business as a manufacturer, and in
cludes:

(i) The taxes imposed in RCW 82.04.240 (tax on manufacturers) and 
subsections (2) through (5) and (7) of RCW 82.04.260 (tax on special 
manufacturing activities) and

(ii) Similar gross receipts taxes paid to other states.
The term "manufacturing tax," by nature, includes a gross re

ceipts tax upon the combination of printing and publishing activities 
when performed by the same person.

(e) "Selling tax" means a gross receipts tax imposed on the act 
or privilege of engaging in business as a wholesaler or retailer of 
tangible personal property in this state or any other state. The term 
"selling" has its common and ordinary meaning and includes the acts of 
making either wholesale sales or retail sales or both.

(f) "State" means:
(i) The state of Washington,
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(ii) A state of the United States other than Washington or any 

political subdivision of such other state,
(iii) The District of Columbia,
(iv) Territories and possessions of the United States, and
(v) Any foreign country or political subdivision thereof.
(g) "Taxes paid" means taxes legally imposed and actually paid in 

terms of money, credits, or other emoluments to a taxing authority of 
any "state." The term does not include taxes for which liability for 
payment has accrued but for which payment has not actually been made. 
This term also includes business and occupation taxes being paid to 
Washington state together with the same combined excise tax return 
upon which MATC are taken.

(h) "Business," "manufacturer," "extractor," and other terms ex
pressly defined in RCW 82.04.020 through 82.04.212 have the meanings 
given in those statutory sections regardless of how the terms may be 
used for other states' taxing purposes.

(3) Scope of credits. This integrated tax credits system is in
tended to assure that gross receipts from sales or the value of prod
ucts determined by such gross receipts are taxed only one time, wheth
er the activities occur entirely within this state or both within and 
outside this state. External tax credits arise when activities are 
taxed in this state and similar activities with respect to the same 
products produced and sold are also subject to similar taxes outside 
this state. There are five ways in which external tax credits may 
arise because of taxes paid in other states.

(a) Products or ingredients are extracted (taken from the ground) 
in this state and are manufactured or sold and delivered in another 
state which imposes a gross receipts tax on the latter activity(s). 
The credit created by payment of the other state's tax may be used to 
offset the Washington extracting tax liability.

(b) Products are manufactured, in whole or in part, in this state 
and sold and delivered in another state which imposes a gross receipts 
tax on the selling activity. Again, payment of the other state's tax 
may be taken as a credit against the Washington manufacturing tax lia
bility.

(c) Conversely, products or ingredients are extracted outside 
this state upon which a gross receipts tax is paid in the state of ex
tracting, and which are sold and delivered to buyers here. The other 
state tax payment may be taken as a credit against Washington's sell
ing taxes.

(d) Similarly, products are manufactured, in whole or in part, 
outside this state and sold and delivered to buyers here. Any other 
state's gross receipts tax on manufacturing may be taken as a credit 
against Washington's selling tax.

(e) Products are partly manufactured in this state and partly in 
another state and are sold and delivered here or in another state. The 
combination of all other states' gross receipts taxes paid may be tak
en as credits against Washington's manufacturing and/or selling taxes.

Thus, the external tax credits may arise in the flow of commerce, 
either upstream or downstream from the taxable activity in this state, 
or both. Products extracted in another state, manufactured in Washing
ton state, and sold and delivered in a third state may derive credits 
for taxes paid on both of the out-of-state activities.

Internal tax credits arise from multiple business activities per
formed entirely within this state, all of which are now subject to 
tax, but with the integrated credits offsetting the liabilities so 
that tax is only paid once on gross receipts. Under this system Wash
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ington extractors and manufacturers who sell their products in this 
state at wholesale and/or retail must report the value of products or 
gross receipts under each applicable tax classification. Credits may 
then be taken in the amount of the extracting and/or manufacturing tax 
paid to offset the selling taxes due. There are three ways in which 
credits may arise because of taxes paid exclusively in this state.

(f) Products are extracted in Washington and directly sold in 
Washington. Extracting business and occupation tax and selling busi
ness and occupation tax must both be reported but the payment of the 
former is a credit against the latter.

(g) Similarly, ingredients are extracted in Washington and manu
factured into new products in this state. The extracting business and 
occupation tax reported and paid may be taken as a credit against man
ufacturing tax reported.

(h) Products manufactured in Washington are sold in Washington. 
Again, the payment of the manufacturing tax reported may be credited 
against the selling tax (wholesaling and/or retailing business and oc
cupation tax) reported.

All of the external and internal tax credits derived from any 
flow of commerce may be used, repeatedly if necessary, to offset other 
tax liabilities related to the production and sale of the same prod
ucts.

(4) Eligibility for taking credits. Statutory law places the fol
lowing eligibility requirements and limitations upon the MATC system.

(a) The amount of the credit(s), however derived, may not exceed 
the Washington tax liability against which the credit(s) may be used. 
Any excess of credit(s) over liability may not be carried over or used 
for any purpose.

(b) The person claiming the credit(s) must be the same person who 
is legally obligated to pay both the taxes which give rise to the 
credit(s) and the taxes against which the credit is claimed. The MATC 
is not assignable.

(c) The taxes which give rise to the credit(s) must be actually 
paid before credit may be claimed against any other tax liability. Tax 
liability merely accrued is not creditable.

(d) The business activity subject to tax, and against which cred
it(s) is claimed, must involve the same ingredients or product upon 
which the tax giving rise to the credit(s) was paid. The credits must 
be product-specific.

(e) The effective date for developing and claiming credit(s) for 
products manufactured in Washington state and sold and delivered in 
other states which impose gross receipts selling taxes is June 1, 
1987.

(f) The effective date for developing and claiming all credits 
other than those explained in subsection (e) above, is August 12, 
1987.

(g) Persons who are engaged only in making wholesale or retail 
sales of tangible personal property which they have not extracted or 
manufactured are not entitled to claim MATC. Also, persons engaged in 
rendering services in this state are not so entitled, even if such 
services have been defined as "retail sales" under RCW 82.04.050. (See 
WAC 458-20-194 for rules governing apportionment of gross receipts 
from interstate services.)

(5) Other states' qualifying taxes. The law defines "gross re
ceipts tax" paid to other states to exclude income taxes, value added 
taxes, retail sales taxes, use taxes, or other taxes which are gener
ally stated separately from the selling price of products sold. Only 
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those taxes imposed by other states which include gross receipts of a 
business activity within their measure or base are qualified for these 
credit(s). The burden rests with the person claiming any MATC for oth
er states' taxes paid to show that the other states' tax was a tax on 
gross receipts as defined herein. Gross receipts taxes generally in
clude:

(a) Business and occupation privileges taxes upon extracting, 
manufacturing, and selling activities which are similar to those im
posed in Washington state in that the tax measure or base is not re
duced by any allocation, apportionment, or other formulary method re
sulting in a downward adjustment of the tax base. If costs of doing 
business may be generally or routinely deducted from the tax base, the 
tax is not one which is similar to Washington state's gross receipts 
tax.

(b) Severance taxes measured by the selling price of the ingredi
ents or products severed (oil, logs, minerals, natural products, etc.) 
rather than measured by costs of production, stumpage values, the vol
ume or number of units produced, or some other formulary tax base.

(c) Business franchise or licensing taxes measured by the gross 
volume of business in terms of gross receipts or other financial terms 
rather than units of production or the volume of units sold.

Other states' tax payments claimed for MATC must be identifiable 
with the same ingredients or products which incurred tax liability in 
Washington state, i.e., they must be product specific.

(d) The department will periodically publish an excise tax bulle
tin listing current taxes in other jurisdictions which are either 
qualified or disqualified for credit under the MATC system.

(6) Deductions in combination with MATC. Effective August 12, 
1987, with the enactment of the MATC system, the liability for actual 
payment of tax by persons who extract, manufacture, and sell products 
in this state was shifted from the selling activity (wholesaling or 
retailing) to the production activity (extracting and/or manufactur
ing). As explained, the payment of the production taxes may now be 
credited against the liability for selling taxes on the same products. 
However, the deductions from tax provided by chapter 82.04 RCW (busi
ness and occupation tax deductions) may still be taken before tax 
credits are computed and used, with noted exceptions. In order for the 
MATC system to result in the correct computation of tax liabilities 
and credit applications, the tax deductions which may apply for any 
reporting period must be taken equally against both levels of tax lia
bility reported, i.e., at both the production and selling levels. 
Failure to report tax deductions in this manner will result in overre
porting tax due and may result in overpayment of tax. Thus, with the 
exceptions noted below, tax deductions formerly reported only against 
selling activities should now be reported against production activi
ties as well. All such deductions, the result of which is to reduce 
the measure of tax reported, should be taken against both the produc
tion taxes (extracting or manufacturing) and the selling taxes (whole
saling and/or retailing) equally.

(a) Example:
(i) A company manufactures products in Washington which it also 

sells at wholesale for $5,000 and delivers to a buyer in this state. 
The buyer defaults on part of the payment and the seller incurs a 
$2,000 credit loss which it writes off as a bad debt during the tax 
reporting period. The bad debt deduction provided by RCW 82.04.4284 
must be shown on both the manufacturing-other line and the wholesal
ing-other line of the combined excise tax return. Taking the deduction 
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on only one of those activities results in overreported tax liability 
on the $2,000 loss.

(b) Exceptions. The deductions generally provided by RCW 
82.04.4286, for interstate or foreign sales (where goods are sold and 
delivered outside this state) may not be taken against tax reported at 
the production level (extracting or manufacturing). This is because 
the MATC system itself provides for tax credits instead of tax deduc
tions on gross receipts from transactions involving goods produced in 
this state and sold in interstate or foreign commerce. Thus, deduc
tions which eliminate transactions from tax reporting may be taken on
ly against selling taxes.

(c) Applicable deductions should be shown on the front of the 
combined excise tax return (Column #3) on each applicable tax classi
fication line and detailed on the back side of the return, as usual, 
before MATC is taken.

(d) It is not the intent of the MATC law to invalidate or nullify 
the business and occupation tax exemption for taxable amounts below 
minimum (see WAC 458-20-104). Thus any person whose gross receipts or 
value of products reported under any single tax classification with 
respect to the production and sale of any product is less than the 
minimum taxable amount will not incur tax liability merely because of 
the requirement to report those gross receipts or value of products on 
the same product under other tax classifications as well.

(i) Example: A person both manufactures and sells at wholesale 
$2,000 worth of widgets in the first quarter of a tax year. The re
quirement to report the $2,000 tax measure under both the manufactur
ing-other classification and the wholesaling-other classification 
gives the false appearance of $4,000 in gross receipts during this 
quarter. However, only the amount reported under the manufacturing-
other classification need be considered to determine eligibility for 
the amount-below-minimum exemption.

(7) How and when to take MATC. The credits available under the 
MATC system are all to be taken on the combined excise tax return be
ginning in August, 1987 and thereafter. The return form has been modi
fied to accommodate these credits. Each tax return upon which MATC has 
been taken must be accompanied by a completed Schedule C. This sched
ule details the business activities and credits computations. The line 
by line instructions insure that no more or no less credits are claim
ed than are authorized under the law.

(8) Consolidation of tax liabilities and credits. Under the MATC 
system a person's Washington tax liability for all activities involved 
in that person's production and sale of the same ingredients or prod
ucts (extracting, and/or manufacturing, and/or selling) is to be re
ported only at the time of the sale of such products or at the time of 
that person's own use of such products for commercial or industrial 
consumption. All of the taxable activities are to be reported on that 
same periodic excise tax return. Also, all external and internal tax 
credits derived from the payment of any gross receipts taxes on any of 
these activities are to be taken at that time. Thus, the taxable ac
tivities and the tax credits are procedurally consolidated for report
ing. This consolidation generally overcomes any need to track ingredi
ents or products from their extraction to their sale. It also over
comes any need to report and pay Washington tax liability during one 
reporting period and to take credits against that tax liability in a 
different reporting period. Thus, except as noted below, there can be 
no credit carryovers or carrybacks under this system.
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(a) Exception. Where different tax reporting periods are assigned 

by Washington state and another state to a company doing business both 
within and outside Washington state, the other state's gross receipts 
tax on the same products may not yet have been paid when the Washing
ton tax is due for reporting and payment. In such cases the Washington 
tax due must be timely reported and paid during the period in which 
the sale is made. The external credit arising later, when the other 
state's tax is paid, may be taken as a credit against any Washington 
business and occupation tax reported during that later period. Thus, 
the limitation that the MATC must be product-specific by being limited 
to the amount of Washington tax paid on the same products does not 
mean that the credit(s) can only be used against precisely those same 
Washington taxes paid.

(i) In the situation described in subsection (a) above, if there 
is not sufficient Washington business and occupation tax due for pay
ment in the later period, when the external tax credit arises, to al
low for utilization of the entire credit, the amount of any overage 
may be carried forward and taken against Washington taxes reported in 
subsequent reporting periods until fully used.

When filing such exception returns, the full amount of any cred
its should be claimed, even though that credit amount will exceed the 
amount of tax liability reported for that period. The department of 
revenue itself will make the necessary adjustments and will perform 
the carrying over of any excess credits into future reporting periods.

(ii) In the same situation, if the person entitled to claim such 
credit overage is no longer engaged in taxable business in this state 
or for any other reason does not incur sufficient Washington business 
and occupation tax liability to fully utilize the perfected credit 
overage, a tax refund will be issued.

(iii) No tax refunds, MATC carryovers, or MATC carrybacks will be 
allowed under any circumstances other than those explained above.

(b) Special circumstances may arise where it is not possible to 
specifically identify ingredients or products as they move from pro
duction to sale (e.g., fungible commodities from various sources stor
ed in a common warehouse). In such cases the taxpayer should seek ad
vance approval from the department, in writing, for tax reporting and 
credit taking on a test period, formulary, or volume percentage basis, 
subject to audit verification.

(9) Recordkeeping requirements. Persons claiming the MATC must 
keep and preserve such records and documents as may be necessary to 
prove their entitlement to any credits taken under this system (RCW 
82.32.070). It is not required to submit copies of such proofs when 
credits are claimed or together with the Schedule C detail. Rather, 
such records must be kept for a period no less than five years from 
the date of the tax return upon which the related tax credits are 
claimed. Such records are fully subject to audit for confirmation of 
the validity and amounts of credits taken. Records which must be pre
served by persons claiming external tax credits include:

(a) Copies of sales contracts, or other written or memorialized 
evidence of any sales agreements, including purchase and billing in
voices showing the origin state and destination state of products 
sold.

(b) Copies of shipping or other delivery documents identifying 
the products sold and delivered, reconcilable with the selling docu
ments of subsection (a) above, if appropriate.

(c) Copies of production reports, transfer orders, and similar 
such documents which will reflect the intercompany or interdepartmen
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tal movement of extracted ingredients or manufactured products where 
no sale has occurred.

(d) Copies of tax returns or reports filed with other states' 
taxing authorities showing the kinds and amounts of taxes paid to such 
other states for which MATC is claimed.

(e) Copies of ((cancelled)) canceled checks or other proofs of 
actual tax payment to the other state(s) giving rise to the MATC 
claimed.

(f) Copies of any other state(s) taxing statutes, laws, ordinan
ces, and other appropriate legal authorities necessary to establish 
the nature of the other states' tax as a gross receipts tax, as de
fined in this ((section)) rule.

(g) Failure to keep and preserve proofs of entitlement to the 
MATC will result in the denial of credits claimed and the assessment 
of all taxes offset or reduced by such credits as well as the addi
tional assessment of interest and penalties as required by law. (See 
RCW 82.32.050.)

(10) MATC in combination with other credits. The tax credits au
thorized under this system may be taken in combination with other tax 
credits available under Washington law. Such other credit programs, 
however, authorize credit carryovers from reporting period to period 
until the credits are fully utilized. Thus, the MATC must be computed 
and used to offset business and occupation tax liabilities during any 
tax reporting period before any other program credits to which a 
claimant may be entitled are claimed or applied. Failure to compute 
and take the MATC before applying other available credits may result 
in the loss of the other credit benefits.

(11) Superseding provisions. The MATC provisions of this ((sec
tion)) rule supersede and control the provisions of other ((sections)) 
rules of chapter 458-20 WAC (other tax rules) relating to intrastate, 
interstate, and foreign transactions to the extent that such provi
sions are or appear to be contrary or conflicting.

(12) Unique or special credit situations—((Appeals)) Reviews. 
The provisions of this ((section)) rule generally explain the nature 
of the MATC system and the tax credit qualifications, limitations, and 
claiming procedures. The complexity of the integrated tax reporting 
and credit taking procedures may develop situations or questions which 
are not addressed herein. Such matters and requests for specialized 
rulings should be submitted to the department of revenue for prior de
termination before credits are claimed. Generally, prior determina
tions will be provided within sixty days after the department receives 
the information necessary to make such a ruling. Adverse rulings, tax 
credit denials, or tax assessments resulting from audits or other ex
aminations of returns upon which the MATC is claimed may be adminis
tratively ((appealed)) reviewed under the provisions of chapter 82.32 
RCW and WAC 458-20-100.

AMENDATORY SECTION (Amending WSR 14-22-023, filed 10/27/14, effective 
11/27/14)

WAC 458-20-217  Lien for taxes.  (1) Introduction. This rule pro
vides an overview of the administrative collection remedies and proce
dures available to the department of revenue (department) to collect 
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unpaid and overdue tax liabilities. It discusses tax liens and the 
liens that apply to probate, insolvency, assignments for the benefit 
of creditors, bankruptcy and public improvement contracts. The rule 
also explains the personal liability of persons in control of collec
ted but unpaid sales tax. Although the department may use judicial 
remedies to collect unpaid tax, most of the department's collection 
actions are enforced through the administrative collection remedies 
discussed in this rule.

(2) Tax liens. The department is not required to obtain a judg
ment in court to have a tax lien. A tax lien is created when a warrant 
issued under RCW 82.32.210 is filed with a superior court clerk who 
enters it into the judgment docket. A copy of the warrant may be filed 
in any county in this state in which the department believes the tax
payer has real and/or personal property. The department is not re
quired to give a taxpayer notice prior to filing a tax warrant. Peters 
v Sjoholm, 95 Wn.2d 871, 877, 631 P.2d 937 (1981) appeal dismissed, 
cert. denied 455 U.S. 914 (1982). The tax lien is an encumbrance on 
property. The department may enforce a tax lien by administrative 
levy, seizure or through judicial collection remedies.

(a) Attachment of lien. The filed warrant becomes a specific lien 
upon all personal property used in the conduct of the business and a 
general lien against all other real and personal property owned by the 
taxpayer against whom the warrant was issued.

(i) The specific lien attaches to all goods, wares, merchandise, 
fixtures, equipment or other personal property used in the conduct of 
the business of the taxpayer. Other personal property includes both 
tangible and intangible property. For example, the specific lien at
taches to business assets such as accounts receivable, chattel paper, 
royalties, licenses and franchises. The specific lien also attaches to 
property used in the business which is owned by persons other than the 
taxpayer who have a beneficial interest, direct or indirect, in the 
operation of the business. (See subsection (3) of this rule for what 
constitutes a beneficial interest.) The lien is perfected on the date 
it is filed with the superior court clerk. The lien does not attach to 
property used in the business that was transferred prior to the filing 
of the warrant. It does attach to all property existing at the time 
the warrant is filed as well as property acquired after the filing of 
the warrant. No sale or transfer of such personal property affects the 
lien.

(ii) The general lien attaches to all real and personal nonbusi
ness property such as the taxpayer's home and nonexempt personal vehi
cles.

(b) Lien priorities. The department does not need to levy or 
seize property to perfect its lien. The lien is perfected when the 
warrant is filed. The tax lien is superior to liens that vest after 
the warrant is filed.

(i) The lien for taxes is superior to bona fide interests of 
third persons that vested prior to the filing of the warrant if such 
persons have a beneficial interest in the business.

(ii) The lien for taxes is also superior to any interest of third 
persons that vested prior to the warrant if the interest is a mortgage 
of real or personal property or any other credit transaction that re
sults in the mortgagee or the holder of the security acting as the 
trustee for unsecured creditors of the taxpayer mentioned in the war
rant.

(iii) In most cases, to have a vested or perfected security in
terest in personal property, the secured party must file a UCC financ
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ing statement indicating its security interest. RCW 62A.9-301. See RCW 
62A.9-302 for the exceptions to this general rule. The financing 
statement must be filed prior to the filing of the tax warrant for the 
lien to be superior to the department's lien.

(c) Period of lien. A filed tax warrant creates a lien that is 
enforceable for the same period as a judgment in a civil case that is 
docketed with the clerk of the superior court. RCW 82.32.210(4). A 
judgment lien expires ten years from the date of filing. RCW 4.56.310. 
The department may extend the lien for an additional ten years by fil
ing a petition for an order extending the judgment with the clerk of 
the superior court. The petition must be filed within ninety days of 
the expiration of the original ten-year period. RCW 6.17.020.

(3) Persons who have a beneficial interest in a business. A third 
party who receives part of the profit, a benefit, or an advantage re
sulting from a contract or lease with the business has a beneficial 
interest in the operation of the business. A party whose only interest 
in the business is securing the payment of debt or receiving regular 
rental payments on equipment does not have a beneficial interest. Al
so, the mere loaning of money by a financial institution to a business 
and securing that debt with a UCC filing does not constitute a benefi
cial interest in the business. Rather, a party who owns property used 
by a delinquent taxpayer must also have a beneficial interest in the 
operation of that business before the lien will attach to the party's 
property. The definition of the term "beneficial interest" for purpo
ses of determining lien priorities is not the same as the definition 
used for tax free transfers described in WAC 458-20-106.

(a) Third party. A third party is simply a party other than the 
taxpayer. For example, if the taxpayer is a corporation, an officer or 
shareholder of that corporation is a "third party" with a beneficial 
interest in the operation of the business. If the corporate insider 
has a security interest in property used by the business, the tax lien 
will be superior even if the corporate insider's lien was filed before 
the department's lien.

(b) Beneficial interest of lessor. In some cases a lessor or 
franchisor will have a beneficial interest in the leased or franchised 
business. For example, an oil company that leases a gas station and 
other equipment to an operator and requires the operator to sell its 
products is a third party with a beneficial interest in the business. 
Factors which support a finding of a beneficial interest in a business 
include the following:

(i) The business operator is required to pay the lessor or fran
chisor a percentage of gross receipts as rent;

(ii) The lessor or franchisor requires the business operator to 
use its trade name and restricts the type of business that may be op
erated on the premises;

(iii) The lease places restrictions on advertising and hours of 
operation; and/or

(iv) The lease requires the operator to sell the lessor's prod
ucts.

(c) A third party who has a beneficial interest in a business 
with a filed lien is not personally liable for the amounts owing. In
stead, the amount of tax, interest and penalties as reflected in the 
warrant becomes a specific lien upon the third party's property that 
is used in the business.

(4) Notice and order to withhold and deliver. A tax lien is suf
ficient to support the issuance of a writ of garnishment authorized by 
chapter 6.27 RCW. RCW 82.32.210(4). A tax lien also allows the depart
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ment to issue a notice and order to withhold and deliver. A notice and 
order to withhold and deliver (order) is an administrative garnishment 
used by the department to obtain property of a taxpayer from a third 
party such as a bank or employer. See RCW 82.32.235. The department 
may issue an order when it has reason to believe that a party is in 
the possession of property that is or shall become due, owing or be
longing to any taxpayer against whom a warrant has been filed.

(a) Service of order. The department may serve an order to with
hold and deliver to any person, or to any political subdivision or de
partment of the state. The order may be served by the sheriff or depu
ty sheriff of the county where service is made, by any authorized rep
resentative of the department, or by certified mail.

(b) Requirement to answer order. A person upon whom service has 
been made is required to answer the order in writing within twenty 
days of service of the order. The date of mailing or date of personal 
service is not included when calculating the due date of the answer. 
All answers must be true and made under oath. If an answer states that 
it cannot presently be ascertained whether any property is or shall 
become due, owing, or belonging to such taxpayer, the person served 
must answer when such fact can be ascertained. RCW 82.32.235.

(i) If the person served with an order possesses property of the 
taxpayer subject to the claim of the department, the party must deliv
er the property to the department or its duly authorized representa
tive upon demand. If the indebtedness involved has not been finally 
determined, the department will hold the property in trust to apply to 
the indebtedness involved or for return without interest in accordance 
with the final determination of liability or nonliability. In the al
ternative, the department must be furnished a satisfactory bond condi
tioned upon final determination of liability. RCW 82.32.235.

(ii) If the party upon whom service has been made fails to answer 
an order to withhold and deliver within the time prescribed, the court 
may enter a default judgment against the party for the full amount 
claimed owing in the order plus costs. RCW 82.32.235.

(c) Continuing levy. A notice and order to withhold and deliver 
constitutes a continuing levy until released by the department. RCW 
82.32.237.

(d) Assets that may be attached. Both tangible assets, as a vehi
cle, and intangible assets may be attached. Examples of intangible as
sets that may be attached by an order to withhold and deliver include, 
but are not limited to, checking or savings accounts; accounts receiv
able; refunds or deposits; contract payments; wages and commissions, 
including bonuses; liquor license deposits; rental income; dealer re
serve accounts held by service stations or auto dealers; and funds 
held in escrow pending sale of a business. Certain insurance proceeds 
are subject to attachment such as the cash surrender value of a poli
cy. The department may attach funds in a joint account that are owned 
by the delinquent taxpayer. Funds in a joint account with the right of 
survivorship are owned by the depositors in proportion to the amount 
deposited by each. RCW 30.22.090. The joint tenants have the burden to 
prove the separate ownership.

(e) Assets exempt from attachment. Examples of assets which are 
not attachable include Social Security, railroad retirement, welfare, 
and unemployment benefits payable by the federal or state government.

(5) Levy upon real and/or personal property. The department may 
issue an order of execution, pursuant to a filed warrant, directing 
the sheriff of the county in which the warrant was filed to levy upon 
and sell the real and/or personal property of the taxpayer in that 
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county. RCW 82.32.220. If the department has reason to believe that a 
taxpayer has personal property in the taxpayer's possession that is 
not otherwise exempt from process or execution, the department may ob
tain a warrant to search for and seize the property. A search warrant 
is obtained from a superior or district court judge in the county in 
which the property is located. See RCW 82.32.245.

(6) Probate, insolvency, assignment for the benefit of creditors 
or bankruptcy. In all of these cases or conditions, the claim of the 
state for unpaid taxes and increases and penalties thereon, is a lien 
upon all real and personal property of the taxpayer. RCW 82.32.240. 
All administrators, executors, guardians, receivers, trustees in bank
ruptcy, or assignees for the benefit of creditors are required to no
tify the department of such administration, receivership, or assign
ment within sixty days from the date of their appointment and qualifi
cation. In cases of insolvency, this includes the duty of the person 
who is winding down the business to notify the department.

(a) The state does not have to take any action to perfect its 
lien. The lien attaches the date of the assignment for the benefit of 
creditors or of the initiation of the probate or bankruptcy. In cases 
of insolvency, the lien attaches at the time the business becomes in
solvent. The lien, however, does not affect the validity or priority 
of any earlier lien that may have attached in favor of the state under 
any other provision of the Revenue Act.

(b) Any administrator, executor, guardian, receiver, or assignee 
for the benefit of creditors who does not notify the department as 
provided above is personally liable for payment of the taxes and all 
increases and penalties thereon. The personal liability is limited to 
the value of the property subject to administration that otherwise 
would have been available to pay the unpaid liability.

(c) In probate cases in which a surviving spouse or surviving do
mestic partner is separately liable for unpaid taxes and increases and 
penalties thereon, the department does not need to file a probate 
claim to protect the state's interest against the surviving spouse or 
surviving domestic partner. The department may collect from the sepa
rate property of the surviving spouse or surviving domestic partner 
and any assets formerly community property or property of the domestic 
partnership which become the property of the surviving spouse or the 
surviving domestic partner. If the deceased spouse or deceased domes
tic partner and/or the community or domestic partnership also was lia
ble for the tax debt, the claim also could be asserted in the adminis
tration of the estate of the deceased spouse or deceased domestic 
partner.

(7) Lien on retained percentage of public improvement contracts. 
Every public entity engaging a contractor under a public improvement 
project of thirty-five thousand dollars or more, shall retain five 
percent of the total contract price, including all change orders, mod
ifications, etc. This retainage is a trust fund held for the benefit 
of the department and other statutory claimants. In lieu of contract 
retainage, the public entity may require a bond. All taxes, increases, 
and penalties due or to become due under Title 82 RCW from a contrac
tor or the contractor's successors or assignees with respect to a pub
lic improvement contract of thirty-five thousand dollars or more shall 
be a lien upon the amount of the retained percentage withheld by the 
disbursing officer under such contract. RCW 60.28.040.

(a) Priorities. The employees of a contractor or the contractor's 
successors or assignees who have not been paid the prevailing wage un
der the public improvement contract have a first priority lien against 
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the bond or retainage. The department's lien for taxes, increases, and 
penalties due or to become due under such contract is prior to all 
other liens. The amount of all other taxes, increases and penalties 
due from the contractor is a lien upon the balance of the retained 
percentage after all other statutory lien claims have been paid. RCW 
60.28.040.

(b) Release of funds. Upon final acceptance by the public entity 
or completion of the contract, the disbursing officer shall contact 
the department for its consent to release the funds. The officer can
not make any payment from the retained percentage until the department 
has certified that all taxes, increases, and penalties due have been 
paid or are readily collectible without recourse to the state's lien 
on the retained percentage. RCW 60.28.050 and 60.28.051.

(8) Personal liability for unpaid trust funds. The retail sales 
tax and all spirits taxes under RCW 82.08.150 are to be held in trust. 
RCW 82.08.050. As a trust fund, the retail sales tax and spirits taxes 
are not to be used to pay other corporate or personal debts.

Whenever the department has issued a warrant under RCW 82.32.210 
for the collection of unpaid retail sales tax funds or spirits taxes 
funds collected and held in trust under RCW 82.08.050 from a limited 
liability business entity and that entity is terminated, dissolved, 
abandoned, or insolvent, RCW 82.32.145 authorizes the department to 
impose personal liability against any or all of the responsible indi
viduals. For a responsible individual who is the current or a former 
chief executive or chief financial officer, personal liability may be 
imposed regardless of fault or whether the individual was or should 
have been aware of the unpaid retail sales tax or spirits taxes lia
bility. Collection authority and procedures prescribed in chapter 
82.32 RCW apply to the collection of personal liability assessments.

(a) Responsible individual.
(i) A responsible individual includes any current or former offi

cer, manager, member, partner, or trustee of a limited liability busi
ness entity with an unpaid tax warrant issued by the department.

(A) "Officer" means any officer or assistant officer of a corpo
ration, including the president, vice-president, secretary, and treas
urer.

(B) "Manager" has the same meaning as in RCW 25.15.005.
(C) "Member" has the same meaning as in RCW 25.15.005, except 

that the term only includes members of member-managed limited liabili
ty companies.

(ii) "Responsible individual" also includes any current or former 
employee or other individual, but only if the individual had the re
sponsibility or duty to remit payment of the limited liability busi
ness entity's unpaid sales tax liability reflected in a tax warrant 
issued by the department.

(A) A responsible individual may have "control and supervision" 
of collected retail sales tax or spirits taxes or the responsibility 
to report the tax under corporate bylaws, job description, or other 
proper delegation of authority. The delegation of authority may be es
tablished by written documentation or by conduct.

(B) Except for the current or a former chief executive or chief 
financial officer of a limited liability business entity, a responsi
ble individual must have significant but not necessarily exclusive 
control or supervision of the trust funds. Neither a sales clerk who 
only collects the tax from the customer nor an employee who only de
posits the funds in the bank has significant supervision or control of 
the retail sales tax or spirits taxes. An employee who has the respon
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sibility to collect, account for, and deposit trust funds does have 
significant supervision or control of the tax.

(C) A person is not required to be a corporate officer or have a 
proprietary interest in the business to be a responsible individual.

(D) A member of the board of directors, a shareholder, or an of
ficer may have trust fund liability if that person has the authority 
and discretion to determine which corporate debts should be paid and 
approves the payment of corporate debts out of the collected retail 
sales or spirits taxes trust funds.

(E) More than one person may have personal liability for the 
trust funds if the requirements for liability are present for each 
person.

(iii) Whenever a limited liability business entity with an unpaid 
tax warrant issued against it by the department has one or more limi
ted liability business entities as a member, manager, or partner, "re
sponsible individual" also includes any current and former officers, 
members, or managers of the limited liability business entity or enti
ties or of any other limited liability business entity involved di
rectly in the management of the limited liability business entity with 
an unpaid tax warrant issued against it by the department.

(b) Chief executive or chief financial officer.
(i) For a responsible individual who is the current or a former 

chief executive or chief financial officer of a limited liability 
business entity, liability under this rule applies regardless of fault 
or whether the individual was or should have been aware of the unpaid 
retail sales tax or spirits taxes liability of the limited liability 
business entity. There is no "willfully fails to pay" requirement for 
chief executive officers and chief financial officers.

(ii) A responsible individual who is the current or a former 
chief executive or chief financial officer is liable under this rule 
only for retail sales tax or spirits taxes liability accrued during 
the period that he or she was the chief executive or chief financial 
officer. However, if the responsible individual had the responsibility 
or duty to remit payment of the limited liability business entity's 
retail sales tax or spirits taxes to the department during any period 
of time that the person was not the chief executive or chief financial 
officer, that individual is also liable for retail sales tax or spi
rits taxes liability that became due during the period that he or she 
had the duty to remit payment of the limited liability business enti
ty's taxes to the department but was not the chief executive or chief 
financial officer.

(iii) "Chief executive" means: The president of a corporation; or 
for other entities or organizations other than corporations or if a 
corporation does not have a president as one of its officers, the 
highest ranking executive manager or administrator in charge of the 
management of the company or organization.

(iv) "Chief financial officer" means: The treasurer of a corpora
tion; or for entities or organizations other than corporations or if a 
corporation does not have a treasurer as one of its officers, the 
highest senior manager who is responsible for overseeing the financial 
activities of the entire company or organization.

(c) Other responsible individuals.
(i) For any other responsible individual, liability under this 

rule applies only if he or she willfully fails to pay or to cause to 
be paid to the department the retail sales tax or spirits taxes due 
from the limited liability business entity.
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(A) "Willfully fails to pay or to cause to be paid" means that 

the failure was the result of an intentional, conscious, and voluntary 
course of action. Intent to defraud or bad motive is not required. For 
example, using collected retail sales tax or spirits taxes to pay oth
er corporate obligations is a willful failure to pay the trust funds 
to the state.

(B) Depositing retail sales tax or spirits taxes funds in a bank 
account knowing that the bank might use the funds to off-set amounts 
owing to it is engaging in a voluntary course of action. It is a will
ful failure to pay if the bank exercises its right of set-off which 
results in insufficient funds to pay the corporate retail sales tax or 
spirits taxes that were collected and deposited in the account. To 
avoid personal liability in such a case, the responsible individual 
can set aside the collected retail sales tax or spirits taxes and not 
commingle it with other funds that are subject to attachment or set-
off.

(C) If the failure to pay the trust funds to the state was due to 
reasons beyond an individual's control, the failure to pay is not 
willful. For example, if evidence is provided that the trust funds 
were unknowingly stolen or embezzled by another employee, the failure 
to pay is not considered willful. To find that a failure to pay the 
trust funds to the state was due to reasons beyond an individual's 
control, the facts must show both that the circumstances caused the 
failure to pay the tax and that the circumstances were beyond the in
dividual's control.

(D) If a responsible individual instructs an employee or hires a 
third party to remit the collected retail sales tax or spirits taxes, 
the responsible individual is not relieved of personal liability for 
the tax if the tax is not paid.

(ii) Responsible individuals other than a current or former chief 
executive or chief financial officer of the limited liability business 
entity are liable under this rule only for retail sales tax or spirits 
taxes liability that became due during the period he or she had the 
responsibility or duty to remit payment of the limited liability busi
ness entity's taxes to the department.

(d) Limited liability business entity.
(i) A "limited liability business entity" is a type of business 

entity that generally shields its owners from personal liability for 
the debts, obligations, and liabilities of the entity, or a business 
entity that is managed or owned in whole or in part by an entity that 
generally shields its owners from personal liability for the debts, 
obligations, and liabilities of the entity. Limited liability business 
entities include corporations, limited liability companies, limited 
liability partnerships, trusts, general partnerships and joint ven
tures in which one or more of the partners or parties are also limited 
liability business entities, and limited partnerships in which one or 
more of the general partners are also limited liability business enti
ties.

(ii) Whenever the department has issued a warrant under RCW 
82.32.210 for the collection of unpaid retail sales tax or spirits 
taxes funds collected and held in trust under RCW 82.08.050 from a 
limited liability business entity and that business entity has been 
terminated, dissolved, or abandoned, or is insolvent, the department 
may pursue collection of the entity's unpaid state and local sales 
taxes, including penalties and interest on those taxes, against any or 
all of the responsible individuals.

[ 17 ] OTS-7836.1

This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings. 
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, 
exemption, or credit. 



DRAFT
(e) Requirements for liability. In order for a responsible indi

vidual to be held personally liable for collected and unpaid retail 
sales tax or spirits taxes:

(i) The tax must be the liability of a limited liability business 
entity.

(ii) The limited liability business entity must be terminated, 
dissolved, abandoned, or insolvent. Insolvent means the condition that 
results when the sum of the entity's debts exceeds the fair market 
value of its assets. The department may presume that an entity is in
solvent if the entity refuses to disclose to the department the nature 
of its assets and liabilities.

(f) Extent of liability. Trust fund liability includes the col
lected but unpaid retail sales tax or spirits taxes as well as the in
terest and penalties due on the tax.

(g) Except for the current or a former chief executive or chief 
financial officer of a limited liability business entity, an individu
al is only liable for trust funds collected during the period he or 
she had the requisite control, supervision, responsibility, or duty to 
remit the tax, plus interest and penalties on those taxes.

(h) ((Appeal)) Review of personal liability assessment. Any per
son who receives a personal liability assessment is encouraged to re
quest a supervisory conference if the person disagrees with the as
sessment. The request for the conference should be made to the depart
ment representative that issued the assessment or the representative's 
supervisor at the department's field office. A supervisory conference 
provides an opportunity to resolve issues with the assessment without 
further action. If unable to resolve the issue, the person receiving 
the assessment is entitled to administrative and judicial appeal pro
cedures. RCW 82.32.145(4). See also RCW 82.32.160, 82.32.170, 
82.32.180, 82.32.190, and 82.32.200.

While encouraged to request a supervisory conference, any person 
receiving a personal liability assessment may elect to forego the su
pervisory conference and proceed directly with an ((appeal)) adminis
trative review of the assessment. Refer to WAC 458-20-100 for informa
tion about the department's informal administrative ((appeal proce
dures)) reviews, including how to timely file a petition for ((ap
peal)) review.

(9) Notice of lien. Under RCW 82.32.212, the department may issue 
a notice of lien to secure payment of a tax warrant issued under RCW 
82.32.210. The notice of lien is an alternative to filing a lien under 
RCW 82.32.210. The notice of lien is against any real property in 
which the taxpayer has an ownership interest.

(a) To file a notice of lien the amount of the tax warrant at is
sue must exceed twenty-five thousand dollars. The department must de
termine that issuing the notice of tax lien would best protect the 
state's interest in collecting the amount due on the warrant.

(b) The notice of tax lien is recorded with a county auditor in 
lieu of filing a warrant with the clerk of a county superior court. A 
general lien authorized in RCW 82.32.210 can be filed (or refiled) if 
the department determines that filing or refiling the warrant is in 
the best interest of collecting the amount due on the tax warrant, or 
the warrant remains unpaid six months after the notice of lien is is
sued.
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AMENDATORY SECTION (Amending WSR 08-14-038, filed 6/23/08, effective 
7/24/08)

WAC 458-20-229  Refunds.  (1) Introduction. This ((section)) rule 
explains the procedures relating to refunds or credits for the over
payment of taxes, penalties, or interest. It describes the statutory 
time limits for refunds and the interest rates that apply to those re
funds.

References to a "refund application" in this ((section)) rule in
clude a request for a credit against future tax liability as well as a 
refund to the taxpayer.

Examples provided in this ((section)) rule should be used only as 
a general guide. The tax results of other situations must be deter
mined after a review of all facts and circumstances.

(2) What are the time limits for a tax refund or credit?
(a) Time limits. No refund or credit may be made for taxes, pen

alties, or interest paid more than four years before the beginning of 
the calendar year in which a refund application is made or examination 
of records by the department is completed. See RCW 82.32.060. This is 
a nonclaim statute rather than a statute of limitations. This means a 
valid application must be filed within the statutory period, which may 
not be extended or tolled, unless a waiver extending the time for as
sessment has been entered into as described in (c) of this subsection.

For example, a refund or credit may be granted for any overpay
ment made in a shaded year in the following chart:

 

(b) Relation back to date paid. Because the time limits relate to 
the date the taxes, penalties, or interest is paid, a refund applica
tion can be timely even though the payment concerned liabilities for a 
tax year normally outside the time limits. For example, Taxpayer P 
owes $1,000 in B&O tax for activity undertaken in December 2000. In 
January 2001, Taxpayer P makes an arithmetic error and submits a pay
ment of $1,500 with its December 2000 tax return. In December 2005, 
Taxpayer P requests a refund of $500 for the overpayment of taxes for 
the December 2000 period. This request is timely because the overpay
ment occurred within the time limits, even though the payment con
cerned tax liabilities incurred (December 2000) outside the time lim
its.

Fact situations can be complicated. For example, Taxpayer P pays 
B&O taxes in Years 1 through 4. The department subsequently conducts 
an audit of Taxpayer P that includes Years 1-4. The audit is completed 
in Year 5. As a result of the audit, the department issues an assess
ment in Year 5 for $50,000 in additional retail sales taxes that were 
due from Years 1-4. Taxpayer P pays the assessment in full in Year 6. 
In Year 10, Taxpayer P files an application requesting a refund of B&O 
taxes. Taxpayer P's application is timely because it relates to a pay
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ment (payment of the assessment in Year 6) made no more than four 
years before the year in which the application is filed. It does not 
matter that the taxes relate to years outside the time limits; the ac
tual payment occurred within four years before the refund application. 
Nor does it matter that the refund is based on an overpayment of B&O 
taxes while the assessment involved retail sales taxes, because both 
taxes relate to the same tax years. However, the amount of any refund 
is limited to $50,000 - the amount of the payment that occurred within 
the time limits.

Assume the same facts as described above. When the department re
views Taxpayer P's refund application, it determines that the refund 
is valid. After reviewing the new information, however, the department 
also determines that Taxpayer P should have paid $20,000 in additional 
B&O taxes during Years 1-4. Because Taxpayer P paid $30,000 more than 
the amount properly due ($50,000 overpayment less $20,000 underpay
ment), the amount of the refund will be $30,000.

(c) Waiver. Under RCW 82.32.050 or 82.32.100, a taxpayer may 
agree to waive the time limits and extend the time for the assessment 
of taxes, penalties and interest. If the taxpayer executes such a 
waiver, the time limits for a refund or credit are extended for the 
same period.

(3) How do I get a refund or credit?
(a) Departmental examination of returns. If the department per

forms an examination of the taxpayer's records and determines that the 
taxpayer has overpaid taxes, penalties, or interest, the department 
will issue a refund or a credit, at the taxpayer's option. In this 
situation, the taxpayer does not need to apply for a refund.

(b) Taxpayer application.
(i) If a taxpayer discovers that it has overpaid taxes, penal

ties, or interest, it may apply for a refund or credit. Refund appli
cation forms are available from the following sources:

• The department's internet web site at http://dor.wa.gov
• By facsimile by calling Fast Fax at 360-705-6705 or 

800-647-7706 (using menu options)
• By writing to:
Taxpayer Services
Washington State Department of Revenue
P.O. Box 47478
Olympia, WA 98504-7478.
The application form should be submitted to the department at the 

following location:
Taxpayer Account Administration
P.O. Box 47476
Olympia, WA 98504-7476.
Taxpayers are encouraged to use the department's refund applica

tion form to ensure that all necessary information is provided for a 
timely valid application. However, while use of the department's ap
plication form is encouraged, it is not mandatory and any written re
quest for refund or credit meeting the requirements of this ((sec
tion)) rule shall constitute a valid application. Filing an amended 
return showing an overpayment will also constitute an application for 
refund or credit, provided that the taxpayer also specifically identi
fies the basis for the refund or credit.
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(ii) A taxpayer must submit a refund application within the time 

limits described in subsection (2)(a) of this ((section)) rule. An ap
plication must contain the following five elements:

(A) The taxpayer's name and UBI/TRA number must be on the appli
cation.

(B) The amount of the claim must be stated. Where the exact 
amount of the claim cannot be specifically ascertained at time of fil
ing, the taxpayer may submit an application containing an estimated 
claim amount. Taxpayers must explain why the amount of the claim can
not be stated with specificity and how the estimated amount of the 
claim was determined.

(C) The tax type and taxable period must be on the application.
(D) The specific basis for the claim must be on the application. 

Any basis for a refund or credit not specifically identified in the 
initial refund application will be considered untimely, except that an 
application may be refiled to add additional bases at any time before 
the time limits in subsection (2) of this ((section)) rule expire.

(E) The signature of the taxpayer or the taxpayer's representa
tive must be on the application. If the taxpayer is represented, the 
confidential taxpayer information waiver signed by the taxpayer spe
cifically for that refund claim must be received by the department by 
the date the substantiation documents are first required, without re
gard to any extensions. If the signed confidential taxpayer informa
tion waiver for the refund claim lists the representative as an enti
ty, every member or employee of that entity is authorized to represent 
the taxpayer. If the signed confidential taxpayer information waiver 
for the refund claim lists the representative as an individual, only 
that individual is authorized to represent the taxpayer.

(iii) If the nonclaim statute has run prior to the filing of the 
application, the department will deny the application and notify the 
taxpayer.

(iv) If the department determines that the taxpayer is not enti
tled to a refund as a matter of law, the application may be denied 
without requiring substantiation. The taxpayer shall be responsible 
for maintaining substantiation as may eventually be needed should tax
payer ((appeal)) seek review.

(v) The taxpayer is encouraged to file substantiation documents 
at the time of filing the application. However, once an application is 
filed, the taxpayer must submit sufficient substantiation to support 
the claim for refund or credit before the department can determine 
whether the claim is valid. The department will notify the taxpayer if 
additional substantiation is required. The taxpayer must provide the 
necessary substantiation within ninety days after such notice is sent, 
unless the documentation is under the control of a third party, not 
affiliated with or under the control of the taxpayer, in which case 
the taxpayer will have one hundred eighty days to provide the documen
tation. The department may request any other books, records, invoices 
or electronic equivalents and, where appropriate, federal and state 
tax returns to determine whether to accept or deny the claimed refund 
and to assess an existing deficiency.

(vi) In its discretion and upon good cause shown, the department 
may extend the period for providing substantiation upon its own or the 
taxpayer's request, which may not be unreasonably denied.

(vii) If the department does not receive the necessary substan
tiation within the applicable time period, the department shall deny 
the claim for lack of adequate substantiation and shall so notify the 
taxpayer. Any application denied for lack of adequate substantiation 
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may be filed again with additional substantiation at any time before 
the time limits in subsection (2) of this ((section)) rule expire. 
Once the department determines that substantiation is sufficient, the 
department shall process the refund claim within ninety days, except 
that the department may extend the time of processing such claim upon 
notice to the taxpayer and explanation of why the claim cannot be com
pleted within such time.

(viii) The following examples illustrate the refund application 
process:

(A) A taxpayer discovers in January 2005 that its June 2004 ex
cise tax return was prepared using incorrect figures that overstated 
its sales, resulting in an overpayment of tax. The taxpayer files an 
amended June 2004 tax return with the department's taxpayer account 
administration division. The department will treat the taxpayer's 
amended June 2004 tax return as an application for a refund or credit 
of the amounts overpaid during that tax period, except that the tax
payer must also specifically identify the basis for the refund or 
credit and provide sufficient substantiation to support the claim for 
refund or credit. The taxpayer may satisfy this obligation by submit
ting a completed refund application form with its amended return or 
providing the additional required substantiation by other means.

(B) On December 31, 2005, a taxpayer files an amended return for 
the 2001 calendar year. The return includes changed figures indicating 
that an overpayment occurred, but does not provide any supporting sub
stantiation. No written waiver of the time limits, under subsection 
(2)(c) of this ((section)) rule, for this time period exists. The de
partment sends a letter notifying the taxpayer that the taxpayer's ap
plication is not complete and substantiation must be provided within 
ninety days or the application will be denied. If the taxpayer does 
not provide the necessary substantiation by the stated date, the claim 
will be denied and, if refiled, will not be granted because it is then 
past the nonclaim limit of the statute.

(C) Taxpayer submits a refund application on December 31, 2004, 
claiming that taxpayer overpaid use tax in 2000 on certain machinery 
and equipment obtained by the taxpayer at that time. No substantiation 
is provided with the application and no written waiver of the time 
limit, under subsection (2)(c) of this ((section)) rule, for this tax
able period exists. The department sends a letter notifying the tax
payer that the taxpayer's application is not complete and substantia
tion must be provided within ninety days or the application will be 
denied. The taxpayer does not respond by the stated date. The claim 
will be denied and, if refiled, will not be granted since it is then 
past the nonclaim limit of the statute.

(D) Assume the same facts as in (b)(viii)(B) and (C) of this sub
section, except that within ninety days from the date the department 
sent the letter the taxpayer submits substantiation, which the depart
ment deems sufficient. The taxpayer's claim is valid, notwithstanding 
that the substantiation was provided after the nonclaim limit expired.

(E) Assume the same facts as in (b)(viii)(B) and (C) of this sub
section, except that before the ninety-day period expires, the taxpay
er requests an additional fifteen days in which to respond, explaining 
why the substantiation will require the additional time to assemble. 
The department agrees to the extended deadline. If the taxpayer sub
mits the requested substantiation within the resulting one hundred 
five-day period, the department will not deny the claim for failure to 
provide timely substantiation.
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(F) Assume the same facts as in (b)(iii)(B) and (C) of this sub

section, except that the taxpayer submits substantiation within ninety 
days. The department reviews the substantiation and finds that it is 
still insufficient. The department, in its discretion, may extend the 
deadline and request additional substantiation from the taxpayer or 
may deny the refund claim as not substantiated.

(4) May I get a refund of retail sales tax paid in error?
(a) Refund from seller. Except as provided for in RCW 82.08.130 

regarding deductions for tax paid at source, if a buyer pays retail 
sales tax on a transaction that the buyer later believes was not taxa
ble, the buyer should request a refund or credit directly from the 
seller from whom the purchase was made. If the seller determines the 
tax was not due and issues a refund or credit to the buyer, the seller 
may seek its own refund from the department. It is better for a buyer 
to seek a retail sales tax refund directly from the seller. This is 
because the seller has the records to know if retail sales tax was 
collected on the original sale, knows the buyer, knows the circumstan
ces surrounding the original sale, is aware of any disputes between 
itself and the buyer concerning the product, and may already be aware 
of the circumstances as to why a refund of sales tax is or is not ap
propriate. If a seller questions whether he or she should refund sales 
tax to a buyer, the seller may request advice from the department's 
telephone information center at 1-800-647-7706.

(b) Refund from department. In certain situations where the buyer 
has not received a refund from the seller, the department will refund 
retail sales tax directly to a buyer. The buyer must file a complete 
refund application as described in subsection (3)(b) of this ((sec
tion)) rule and either a seller's declaration or a buyer's declara
tion, under penalty of perjury, must be provided for each seller.

(i) If the buyer is able to obtain a waiver from the seller of 
the seller's right to claim the refund, the buyer should file a sell
er's declaration, under penalty of perjury, with the refund applica
tion. A seller's declaration substantiates that:

(A) Retail sales tax was collected and paid to the department on 
the purchase for which a refund is sought;

(B) The seller has not refunded the retail sales tax to the buyer 
or claimed a refund from the department; and

(C) The seller will not seek a refund of the sales tax from the 
department.

(ii) If the seller no longer exists, the seller refuses to sign 
the declaration, under penalty of perjury, or the buyer is unable to 
locate the seller, the buyer should file a buyer's declaration, under 
penalty of perjury, with the refund application. The buyer's declara
tion explains why the buyer is unable to obtain a seller's declaration 
and provides information about the seller and declares that the buyer 
has not obtained and will not in the future seek a refund from the 
seller for that claim.

(iii) Seller's declaration, under penalty of perjury, and buyer's 
declaration, under penalty of perjury, forms are available from the 
following sources:

• The department's internet web site at http://dor.wa.gov
• By facsimile by calling Fast Fax at 360-705-6705 or 

800-647-7706 (using menu options)
• By writing to:
Taxpayer Services
Washington State Department of Revenue
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P.O. Box 47478
Olympia, WA 98504-7478.
(5) May I use statistical sampling to substantiate a refund? Sam

pling will only be used when a detailed audit is not possible. Howev
er, if your applications for refund or credit involve voluminous docu
ments, the preferred method for substantiating your application is the 
use of statistical sampling. Alternative methods of sampling, includ
ing but not limited to, random sampling, time period sampling, trans
action sampling, and block sampling, may be used when the department 
agrees that such methods are appropriate.

When using statistical sampling or an alternative method to sub
stantiate an application for refund or credit, the applicant must con
tact the department prior to preparing the sampling to obtain the de
partment's approval of the sampling plan. The sampling plan will de
scribe the following:

• Population and sampling frame;
• Sampling unit;
• Source of the random numbers;
• Who will physically locate the sample units and how and where 

they will be presented for review;
• Any special instructions to those who were involved in review

ing the sample units;
• Special valuation guidelines to any of the sample units selec

ted in the sample;
• How the sample will be evaluated, including the precision and 

confidence levels; and
• The applicant must obtain a seller's declaration from those 

sellers identified in the sample and separately certify, under penalty 
of perjury, that applicant will not otherwise request or accept a re
fund or credit for sales or deferred sales tax paid to any seller or 
any use tax remitted during the taxable period covered by the audit.

Failure to contact the department before preparing the sampling 
may result in the department rejecting the application on the grounds 
that the results are not statistically valid.

Contact the department prior to performing a statistical sampling 
at these locations:

• The department's internet web site at http://dor.wa.gov
• By facsimile by calling Fast Fax at 360-705-6705 or 

800-647-7706 (using menu options)
• By writing to:
Taxpayer Services
Washington State Department of Revenue
P.O. Box 47478
Olympia, WA 98504-7478.
(6) Is my refund final? The department may review a refund or 

credit provided on the basis of a taxpayer application without an ex
amination by audit. If the refund or credit is granted and the depart
ment subsequently determines that the refund or credit exceeded the 
amount properly due the taxpayer, the department may issue an assess
ment to recover the excess amount. This assessment must be made within 
the time limits of RCW 82.32.050.

(7) Refunds made as a result of a court decision. The department 
will grant refunds or credits required by a court or Board of Tax Ap
peals decision, if the decision is not under appeal.
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If the court action requires the refund or credit of retail sales 

taxes, the department will not require that buyers attempt to obtain a 
refund directly from the seller if it would be unreasonable and an un
due burden on the buyer. In such a case, the department may refund the 
retail sales tax directly to the buyer and may use the public media to 
notify persons that they may be entitled to refunds or credits. The 
department will make available special refund application forms that 
buyers must use for these situations. The application will request the 
appropriate information needed to identify the buyer, item purchased, 
amount of sales tax to be refunded, and the seller. The department 
may, at its discretion, request additional documentation that the buy
er could reasonably be expected to retain, based on the particular 
circumstances and value of the transaction. The department will ap
prove or deny such refund requests within ninety days after the buyer 
has submitted all documentation.

(8) What interest is due on my refund? Interest is due on a re
fund or credit granted to a taxpayer as provided in this subsection.

(a) Rate for overpayments made between 1992 through 1998. For 
amounts overpaid by a taxpayer between January 31, 1991 and December 
31, 1998, the rate of interest on refunds and credits is:

(i) Computed the same way as the rate provided under (b) of this 
subsection minus one percent, for interest allowed through December 
31, 1998; and

(ii) Computed the same way as the rate provided under (b) of this 
subsection, for interest allowed after December 31, 1998.

(b) Rate for overpayments after 1998. For amounts overpaid by a 
taxpayer after December 31, 1998, the rate of interest on refunds and 
credits is the average of the federal short-term rate as defined in 26 
U.S.C. Sec. 1274(d) plus two percentage points. The rate is adjusted 
on the first day of January of each year by taking an arithmetical 
average to the nearest percentage point of the federal short-term 
rate, compounded annually, for the months of January, April and July 
of the immediately preceding calendar year and October of the previous 
preceding year, as published by the United States Secretary of Treas
ury.

(c) Start date for the calculation of interest. If the taxpayer 
made all overpayments for each calendar year and all reporting periods 
ending with the final month included in a credit notice or refund on 
or before the due date of the final return for each calendar year or 
the final reporting period included in the notice or refund, interest 
is computed from either:

(i) January 31st following each calendar year included in a no
tice or refund; or

(ii) The last day of the month following the final month included 
in a notice or refund.

If the taxpayer did not make all overpayments for each calendar 
year and all reporting periods ending with the final month included in 
the notice or refund, interest is computed from the last day of the 
month following the date on which payment in full of the liabilities 
was made for each calendar year included in a notice or refund, and 
the last day of the month following the date on which payment in full 
of the liabilities was made if the final month included in a notice or 
refund is not the end of a calendar year.

(d) Calculation of interest on credits. The department will in
clude interest on credit notices with the interest computed to the 
date the taxpayer could reasonably be expected to use the credit no
tice, generally the due date of the next tax return. If a taxpayer re
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quests that a credit notice be converted to a refund, interest is re
computed to the date the refund (warrant) is issued, but not to exceed 
the interest that would have been granted through the credit notice.

(9) May the department apply my refund against other taxes I owe? 
The department may apply overpayments against existing deficiencies 
and/or future assessments for the same legal entity. However, if pre
liminary schedules have not been issued regarding existing deficien
cies or future assessments and the taxpayer is not presently under au
dit, the refund of an overpayment may not be delayed when the depart
ment determines a refund is due. The following examples illustrate the 
application of overpayments against existing deficiencies:

(a) The taxpayer's records are audited for the period Year 1 
through Year 4. The audit disclosed underpayments in Year 2 and over
payments in Year 4. The department will apply the overpayments in Year 
4 to the deficiencies in Year 2. The resulting amount will indicate 
whether a refund or credit is owed the taxpayer or whether the taxpay
er owes additional tax.

(b) The department has determined that the taxpayer has overpaid 
its real estate excise tax. The department believes that the taxpayer 
may owe additional B&O taxes, but this has yet to be established. The 
department will not delay the refund of the real estate excise tax 
while it schedules and performs an audit for the B&O taxes.

(c) The department simultaneously performed a timber tax audit 
and a B&O tax audit of a taxpayer. The audit disclosed underpayments 
of B&O tax and overpayments of timber tax. Separate assessments were 
issued on the same date, one showing additional taxes due and the oth
er overpayments. The department may apply the overpayment against the 
tax deficiency assessment since both the underpayment and overpayment 
have been established.

(10) How do I ((appeal)) seek review of the department's deci
sion? The taxpayer may ((appeal)) seek review of the denial of: A re
fund claim (or any part thereof, including tax, penalties, or interest 
overpayments), a request for an extension for providing substantia
tion, or a request to use a specific sampling technique. Taxpayer may 
((appeal)) seek review to either:

(a) The department as provided in WAC 458-20-100((, Appeals, 
small claims and settlements)) (Informal administrative reviews); or

(b) Directly to Thurston County superior court.
(11) Application. This ((section)) rule applies to refund appli

cations or amended returns showing overpayments, where the taxpayer 
has also specifically identified the basis for the refund or credit, 
that are received by the department on or after the effective date of 
this ((section)) rule.

AMENDATORY SECTION (Amending WSR 15-15-033, filed 7/8/15, effective 
8/8/15)

WAC 458-20-240  Manufacturer's new employee tax credits—Applica
tions filed after June 30, 2010.  (1) Introduction. Chapter 82.62 RCW 
provides business and occupation (B&O) tax credits to certain persons 
engaged in manufacturing and research and development activities. 
These credits are intended to stimulate the economy by creating em
ployment opportunities in specific rural counties and community empow
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erment zones of this state. The credits are as much as $4,000 per 
qualified employment position. This rule explains the eligibility re
quirements and application procedures for this program. It is impor
tant to note that an application for the tax credits must be submitted 
to the department of revenue (department) within ninety consecutive 
days after the first qualified employment position is filled. See sub
section (6) of this rule for additional information regarding this ap
plication requirement.

(2) Who is eligible for these tax credits? Subject to certain 
qualifications, an applicant (person applying for a tax credit under 
chapter 82.62 RCW) who is engaged in an eligible business project is 
entitled to the tax credits provided by chapter 82.62 RCW.

(a) What is an eligible business project? An "eligible business 
project" means:

(i) Manufacturing, commercial testing, or research and develop
ment activities conducted by an applicant;

(ii) In an eligible area at a specific facility;
(iii) Where employment increases as described under subsection 

(3) of this rule; and
(iv) Does not include any portion of a business project undertak

en by a light and power business or any portion of a business project 
creating employment positions outside an eligible area.

To be considered an "eligible business project," the applicant's 
number of average full-time qualified employment positions at the spe
cific facility must increase by fifteen percent in the four consecu
tive full calendar quarters after the calendar quarter during which 
the first qualified employment position is filled. Subsection (4) of 
this rule explains how to determine whether this threshold is satis
fied.

New businesses meeting all requirement of the program, whether 
new to Washington or newly formed, are eligible for all qualified em
ployment positions filled during the four consecutive full calendar 
quarters immediately preceding the quarter during which the first 
qualified employment position is filled.

(b) What is an eligible area? An "eligible area" is:
(i) A rural county, which is a county with fewer than one hundred 

persons per square mile or, a county smaller than two hundred twenty-
five square miles, as determined annually by the office of financial 
management and published by the department effective for the period of 
July 1st through June 30th (see RCW 82.14.370); or

(ii) A community empowerment zone (CEZ). CEZ means an area meet
ing the requirements of RCW 43.31C.020 and officially designated by 
the director of the department of commerce. For a business located in 
a CEZ, credit is only earned for those employees, who at the time of 
hire, are residents of the CEZ in which the project is located.

(iii) How to determine whether an area is an eligible area. Rural 
county designation information can be obtained from the office of fi
nancial management internet web site at www.ofm.wa.gov/pop/popden/
rural.asp. The department has instituted a geographic information sys
tem (GIS), referred to as the Tax Rate Lookup Tool, to assist taxpay
ers in determining taxing jurisdiction boundaries, local tax rates, 
and a mapping and address lookup system to determine whether a specif
ic address is within a CEZ. The system is available on the depart
ment's internet web site at dor.wa.gov.

(c) What are manufacturing and research and development activi
ties?
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(i) Manufacturing. "Manufacturing" has the meaning given in RCW 

82.04.120. In addition, for the purposes of chapter 82.62 RCW, "manu
facturing" also includes the activities performed by research and de
velopment laboratories and commercial testing laboratories.

(ii) Research and development. "Research and development" means 
the development, refinement, testing, marketing, and commercialization 
of a product, service, or process before commercial sales have begun, 
but only when such activities are intended to ultimately result in the 
production of a new, different, or useful substance or article of tan
gible personal property for sale. "Commercial sales" does not include 
sales of prototypes or sales for market testing if the total gross re
ceipts from such sales of the product, service, or process do not ex
ceed one million dollars.

(3) What are the hiring requirements? The average full-time 
qualified employment positions at the specific facility will be at 
least fifteen percent greater in the four consecutive full calendar 
quarters after the calendar quarter during which the first qualified 
employment position is filled than the applicant's average qualified 
employment positions at the same facility in the four consecutive full 
calendar quarters immediately preceding the calendar quarter during 
which the first qualified employment position is filled.

(a) What is a qualified employment position? A "qualified employ
ment position" means a position filled by a permanent full-time em
ployee employed at an eligible business project for four consecutive 
full calendar quarters. Once a full-time position is established and 
filled it will continue to be considered "filled" even during periods 
of vacancy, provided the cumulative period of any vacancies in that 
position is not more than one hundred twenty days in the four quarter 
period and the employer is training or actively recruiting a permanent 
replacement, full-time employee for the position.

(b) What is a "permanent full-time employee"? A "permanent full-
time employee" is a position that is filled by an employee who satis
fies any one of the following minimum thresholds:

(i) Works thirty-five hours per week for fifty-two consecutive 
weeks;

(ii) Works four hundred fifty-five hours, excluding overtime, 
each quarter for four consecutive quarters; or

(iii) Works one thousand eight hundred twenty hours, excluding 
overtime, during a period of twelve consecutive months.

(c) "Permanent full-time employee" - Seasonal operations. For ap
plicants that regularly operate on a seasonal basis only and that em
ploy more than fifty percent of their employees to work on a seasonal 
basis, a "permanent full-time employee" is a permanent full-time em
ployee as described above or an employee(s) that works the equivalent 
amount of hours on a seasonal basis.

(4) How to determine if the fifteen percent employment increase 
requirement is met. The credit is only available to applicants who 
satisfy the fifteen percent employment increase.

(a) Determining the fifteen percent increase. To determine the 
projected number of permanent full-time qualified employment positions 
necessary to satisfy the fifteen percent employment increase require
ment:

(i) Determine the average number of permanent full-time qualified 
employment positions that existed at the facility during the four con
secutive full calendar quarters immediately preceding the calendar 
quarter for which the first qualified employment position is filled.
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(ii) Multiply the average number of full-time positions from sub

section (i) by .15 or fifteen percent. The resulting number equals the 
number of new positions that must be filled to meet the fifteen per
cent increase. Numbers are rounded down to the nearest whole number.

(b) When does hiring have to occur? All hiring increases must oc
cur during the four consecutive full calendar quarters after the cal
endar quarter during which the first qualified employment position is 
filled for purposes of meeting the fifteen percent threshold test. Po
sitions hired in the four consecutive full calendar quarters prior to 
the first qualified employment position being filled are not eligible 
for a credit but the positions are used as a base when calculating 
whether the fifteen percent threshold has been met.

(c) The department will assist applicants to determine their hir
ing requirements. Accompanying the tax credit application is a work
sheet to assist the applicant in determining if the fifteen percent 
qualified employment threshold is satisfied. Based upon the informa
tion provided in the application, the department will advise appli
cants of their minimum number of hiring needs for which credits are 
being sought.

(d) Examples. The following examples identify a number of facts 
and then state a conclusion. These examples should be used only as a 
general guide. The tax status of each situation must be determined af
ter a review of all of the facts and circumstances.

(i) ABC Company anticipates increasing employment at a manufac
turing facility by an average of 15 full-time qualified employment po
sitions for a total of 113 positions. The average number of full-time 
qualified employment positions for the four consecutive full calendar 
quarters immediately preceding the calendar quarter for which the 
first qualified employment position is filled was 98. To qualify for 
the tax credit program, the minimum average number of full-time quali
fied employment positions required for the four consecutive full cal
endar quarters after the calendar quarter for which the first quali
fied positions is filled is 98 x .15 = 14.7 (rounding down to 14 posi
tions). Therefore, ABC Company's plan to hire 15 full-time qualified 
employees satisfies the 15% employment increase requirement.

(ii) ABC anticipates increasing employment positions at this same 
manufacturing facility by an average of 15 additional full-time quali
fied employment positions during the following four consecutive full 
calendar quarters for a total of 128 positions. To qualify for the tax 
credit program, the minimum average number of full-time qualified em
ployment positions required for these four consecutive full calendar 
quarters is 16 (113 x .15 = 16.95, rounding down to 16). Therefore, 
ABC Company's plan to hire 15 full-time qualified employees does not 
satisfy the 15% employment increase requirement.

(5) Restriction against displacing existing jobs within Washing
ton. The law provides that no recipient may use tax credits approved 
under this program to decertify a union or to displace existing jobs 
in any community of the state. Thus, the average expected increase of 
employment positions at the specific facility for which application is 
made must reflect a gross increase in the applicant's employment of 
persons at all locations in this state. Transfers of personnel from 
existing positions outside of an eligible area to new positions at the 
specific facility within an eligible area will not be allowed for pur
poses of approving tax credits. Also, layoffs or terminations of em
ployment by the recipient at other locations in Washington but outside 
an eligible area for the purpose of hiring new positions within an el
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igible area will result in the withdrawal of any credits taken or ap
proved.

(6) Application procedures. A taxpayer must file an application 
with and obtain approval from the department to receive tax credits 
under this program. A new application must be submitted after each 
group of four consecutive full calendar quarters that you project em
ployment to increase over 15%. RCW 82.62.020 requires that application 
for the tax credits be filed within the first ninety days after the 
first qualified employment position is filled. Applications failing to 
satisfy this statutory requirement will be disapproved.

(a) How to obtain and file applications. Application forms will 
be provided by the department upon request either by calling 
360-902-7175 or from the department's internet web site at dor.wa.gov 
under the option for forms. The completed application may be sent by 
fax to 360-586-0527 or mailed to the following address:

Taxpayer Account Administration
Washington State Department of Revenue
((State of Washington))
P.O. Box 47476
Olympia, WA 98504-7476
The U.S. Post Office postmark or fax date will be used as the 

date of application.
(b) Confidentiality. Applications, reports, or any other informa

tion received by the department in connection with this tax credit 
program, except applications not approved by the department, are not 
confidential and are subject to disclosure. All other taxpayer infor
mation is subject to the confidentiality provisions in RCW 82.32.330.

(c) Department to act upon application within sixty days. The de
partment will determine if the applicant qualifies for tax credits on 
the basis of the information provided in the application and will ap
prove or disapprove the application within sixty days. If approved, 
the department will issue a credit approval notice containing the dol
lar amount of tax credits available for use and the procedures for 
taking the credit. If disapproved, the department will notify the ap
plicant in writing of the specific reasons for disapproval. The appli
cant may seek administrative review of the department's disapproval of 
an application by filing a petition for review with the department. 
The petition must be filed within thirty days from the date of notice 
of the disallowance pursuant to the provisions of WAC 458-20-100((, 
Appeals)) (Informal administrative reviews).

(d) No adjustment of credit after approval. After an application 
is approved and tax credits are granted, no upward adjustment of the 
application will be made for the four calendar quarters for which the 
application was approved.

(7) How much is the tax credit? The amount of tax credit is based 
on the number of qualified employment positions created and the wages 
and benefits paid to these qualified employees.

(a) How much tax credit may I claim for each qualified employment 
position? The amount of tax credit that may be claimed for each posi
tion created is as follows:

(i) Two thousand dollars for each qualified employment position 
that pays forty thousand dollars or less in wages and benefits annual
ly and is employed in an eligible business project; and

(ii) Four thousand dollars for each qualified employment position 
that pays more than forty thousand dollars in wages and benefits annu
ally and is employed in an eligible business project.
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(b) What qualifies as wages and benefits? For the purposes of 

chapter 82.62 RCW, "wages" means compensation paid to an individual 
for personal services, whether denominated as wages, salary, commis
sion, bonus, or otherwise. "Benefits" means compensation not paid as 
wages and includes Social Security, retirement, health care, life in
surance, industrial insurance, unemployment compensation, vacation, 
holiday, sick leave, military leave, and jury duty. "Benefits" does 
not include any amount reported as wages.

(8) How to claim approved credits. The recipients must take the 
tax credits approved under this program on excise tax returns filed 
using the department's Efile system. These tax credits may not exceed 
the B&O tax liability.

(a) When can credits be used? The credits cannot be used until 
the department has approved the application. After approval, a recipi
ent may use $2,000 or $4,000 of tax credit at the time it hires each 
new employee, depending on the wage/benefit level of the position fil
led.

(b) No refunds for unused credits. No tax refunds will be made 
for any tax credits which exceed tax liability during the life of this 
program. If tax credits derived from qualified hiring exceed the re
cipients' business and occupation tax liability in any one calendar 
year under this program, they may be carried forward to the next re
porting period(s), until used.

(9) Report to be filed by recipient. A recipient of tax credits 
under this program must complete and submit a report of employment ac
tivities to substantiate that he or she has complied with the hiring 
and retention requirements for approved credits. RCW 82.62.050. This 
report must be filed with the department by the last day of the month 
immediately following the end of the four consecutive full calendar 
quarter period for which a credit is earned. Based upon this report, 
the department will verify that the recipient is entitled to the tax 
credits approved by the department when the application was reviewed. 
The completed report may be sent by fax to 360-586-0527 or mailed to 
the following address:

Taxpayer Account Administration
Washington State Department of Revenue
((State of Washington))
P.O. Box 47476
Olympia, WA 98504-7476
The U.S. Post Office postmark or fax date will be used as the 

date of filing.
(a) Verification of report. The department will use the same re

port the recipient provides to the department of employment security, 
which is known as the quarterly employment security report, to verify 
the recipient's eligibility for tax credits. The recipient must main
tain copies of the quarterly employment report for the four consecu
tive full calendar quarters prior to the quarter for which the first 
qualified employment position is filled, the five calendar quarters 
for which the credits are claimed (this includes the quarter for which 
the first qualified employment position is filled), and the four con
secutive full calendar quarters following the hiring of persons to 
fill the qualified employment positions. (The recipient does not have 
to forward copies of the quarterly employment report to the department 
each quarter.) The department may use other wage information provided 
to the department by the department of employment security. The tax
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payer must provide additional information to the department, as the 
department finds necessary to calculate and verify wage eligibility.

(b) Failure to file report. The law provides that if any recipi
ent fails to submit a report or submits an inadequate report, the de
partment may declare the amount of taxes for which credit has been 
used to be immediately due and payable. An inadequate report is one 
which fails to provide information necessary to confirm that the 
requisite number of employment positions has been created and main
tained for four consecutive full calendar quarters.

(10) What if the required number of positions is not created? The 
law provides that if the department finds that a recipient is not eli
gible for tax credits for any reason, other than failure to create the 
required number of qualified employment positions, the amount of taxes 
for which any credit has been used will be immediately due. No inter
est or penalty will be assessed in such cases. However, if the depart
ment finds that a recipient has failed to create the specified number 
of qualified employment positions, the department will assess inter
est, but not penalties, on the taxes against which the credit has been 
used. This interest on the assessment is mandatory and will be as
sessed at the statutory rate under RCW 82.32.050, retroactively to the 
date the tax credit was used. The interest will accrue until the taxes 
for which the credit was used are fully repaid. RCW 82.32.050. The in
terest rates under RCW 82.32.050 can be obtained from the department's 
web site at dor.wa.gov or by calling the department's information cen
ter at 1-800-647-7706.

(11) Program thresholds. The department cannot approve any cred
its that will cause the total credits approved to exceed seven million 
five hundred thousand dollars in any fiscal year. RCW 82.62.030. A 
"fiscal year" is the twelve-month period of July 1st through June 
30th. If all or part of an application for credit is disallowed due to 
cap limitations, the disallowed portion will be carried over for ap
proval the next fiscal year. However, the applicant's carryover into 
the next fiscal year is only permitted if the total credits approved 
for the next fiscal year does not exceed the cap for that fiscal year 
as of the date on which the department has disallowed the application.

AMENDATORY SECTION (Amending WSR 10-21-052, filed 10/14/10, effective 
11/14/10)

WAC 458-20-24001A  Sales and use tax deferral—Manufacturing and 
research/development activities in rural counties—Applications filed 
prior to July 1, 2010.  (1) Introduction. Chapter 82.60 RCW estab
lishes a sales and use tax deferral program. The purpose of the pro
gram is to promote economic stimulation, create employment opportuni
ties, and reduce poverty in certain areas of the state. The legisla
ture established this program to be effective solely in those areas 
and for those circumstances where the deferral is for investments that 
result in the creation of a specified minimum number of jobs or in
vestment for a qualifying project.

The program applies to sales and use taxes on materials and labor 
and services rendered in the construction of qualified buildings or 
acquisition of qualified machinery and equipment and requires the re
cipient of the deferral to maintain the manufacturing or research and 
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development activity for an eight-year period. This rule does not ad
dress RCW 82.08.02565 and 82.12.02565, which provide a statewide sales 
and use tax exemption for machinery and equipment used directly in a 
manufacturing operation. Refer to WAC 458-20-13601 for more informa
tion regarding the statewide exemption.

(2) Program background. This program was enacted in 1985. The 
legislature made major revisions to program criteria in 1993, 1994, 
1995, 1996, 1999, 2004, 2009, and 2010, specifically to the defini
tions of "eligible area," "eligible investment project," "qualified 
building," and "qualifying county." Each revision created additional 
criteria for prospective applicants. This rule is written in five 
parts and covers applications made prior to July 1, 2010. Each part 
sets forth the requirements on the basis of the period of time in 
which application is made. Refer to the year during which application 
was made for information on an individual application. For applica
tions made after June 30, 2010, see WAC 458-20-24001.

The employment security department and the department of communi
ty, trade, and economic development administer additional programs for 
distressed areas and job training and should be contacted directly for 
information concerning these programs.

PART I
Applications from March 31, 2004, to June 30, 2010

(101) Who is eligible for the sales and use tax deferral program? 
A person engaged in manufacturing or research and development activity 
is eligible for this deferral program for its eligible investment 
project.

(a) What does the term "person" mean for purposes of this ((sec
tion)) rule? "Person" has the meaning given in RCW 82.04.030. "Person" 
does not include the state of Washington or its institutions. "Person" 
can be either a lessee or a lessor, who can apply separately for indi
vidual investment projects at the same site, if they comply with the 
other requirements of chapter 82.60 RCW.

(i) The lessor or owner of the qualified building is not eligible 
for deferral unless:

(A) The underlying ownership of the buildings, machinery, and 
equipment vests exclusively in the same person; or

(B) All of the following conditions are met:
(I) The lessor has by written contract agreed to pass the econom

ic benefit of the deferral to the lessee;
(II) The lessee that receives the economic benefit of the defer

ral agrees in writing with the department to complete the annual sur
vey required under RCW 82.60.070;

(III) The economic benefit of the deferral passed to the lessee 
is no less than the amount of tax deferred by the lessor; and

(IV) Upon request, the lessor must provide the department with 
written documentation to support the eligibility of the deferral, in
cluding any type of payment, credit, or other financial arrangement 
between the lessor or owner of the qualified building and the lessee.

For example, economic benefit of the deferral is passed through 
to the lessee when evidenced by written documentation that the amounts 
paid to the lessor for construction of tenant improvements are reduced 
by the amount of the sales tax deferred, or that the lessee receives 
more tenant improvements through a credit for tenant improvements or 
other mechanism in the lease equal to the amount of the sales tax de
ferred.
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(ii) The lessor of the qualified building who receives a letter 

of intent from a qualifying lessee may be eligible for deferral, as
suming that all other requirements of chapter 82.60 RCW are met. At 
the time of application, the lessor must provide to the department a 
letter of intent by the lessee to lease the qualified building and any 
other information to prove that the lessee will engage in qualified 
research and development or pilot scale manufacturing once the build
ing construction is complete. After the investment project is certi
fied as operationally complete, the lessee must actually occupy the 
building as a lessee and engage in qualified research and development 
or pilot scale manufacturing. Otherwise, deferred taxes will be imme
diately due to the lessor, and interest will be assessed retroactively 
from the date of deferral.

(b) What is "manufacturing" for purposes of this ((section)) 
rule? "Manufacturing" has the meaning given in RCW 82.04.120. Manufac
turing, in addition, includes:

(i) Computer programming, the production of computer software, 
and other computer-related services, but only when the computer pro
gramming, production of computer software, or other computer-related 
services are performed by a manufacturer as defined in RCW 82.04.110 
and contribute to the production of a new, different, or useful sub
stance or article or tangible personal property for sale (chapter 16, 
Laws of 2010);

(ii) The activities performed by research and development labora
tories and commercial testing laboratories; and

(iii) Effective July 1, 2006, manufacturing also includes the 
conditioning of vegetable seeds.

For purposes of this ((section)) rule, both manufacturers and 
processors for hire may qualify for the deferral program as being en
gaged in manufacturing activities. Refer to WAC 458-20-136 (Manufac
turing, processing for hire, fabricating) for more information on pro
cessors for hire.

For purposes of this ((section)) rule, "computer-related serv
ices" means activities such as programming for the manufactured prod
uct. It includes creating operating systems, software, and other simi
lar goods that will be copied and sold as canned software. "Computer-
related services" does not include information services, such as data 
or information processing. The activities performed by the manufactur
er to test, correct, revise, or upgrade software or hardware before 
they are approved for sale to the consumer are considered computer-re
lated services.

For purposes of this ((section)) rule, "vegetable seeds" includes 
the seeds of those crops that are grown in gardens and on truck farms 
and are generally known and sold under the name of vegetable or herb 
seeds in this state. "Vegetable seeds" includes, but is not limited 
to, cabbage seeds, carrot seeds, onion seeds, tomato seeds, and spi
nach seeds. Vegetable seeds do not include grain seeds, cereal seeds, 
fruit seeds, flower seeds, tree seeds, and other similar properties.

(c) What is "research and development" for purposes of this 
((section)) rule? "Research and development" means the development, 
refinement, testing, marketing, and commercialization of a product, 
service, or process before commercial sales have begun, but only when 
such activities are intended to ultimately result in the production of 
a new, different, or useful substance or article of tangible personal 
property. (Chapter 16, Laws of 2010.) For purposes of this ((section)) 
rule, "commercial sales" excludes sales of prototypes or sales for 
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market testing if the total gross receipts from such sales of the 
product, service, or process do not exceed one million dollars.

(102) What is eligible for the sales and use tax deferral pro
gram? This deferral program applies to an eligible investment project 
for sales and use taxes imposed on the construction, expansion, or 
renovation of qualified buildings and acquisition of qualified machi
nery and equipment.

(a) What is an "eligible investment project" for purposes of this 
((section)) rule? "Eligible investment project" means an investment 
project in an eligible area. Refer to (g) of this subsection for more 
information on eligible area. "Eligible investment project" does not 
include an investment project undertaken by a light and power business 
as defined in RCW 82.16.010, other than that portion of a cogeneration 
project that is used to generate power for consumption within the man
ufacturing site of which the cogeneration project is an integral part. 
It also does not include an investment project that has already re
ceived a deferral under chapter 82.60 RCW.

(b) What is an "investment project" for purposes of this ((sec
tion)) rule? "Investment project" means an investment in qualified 
buildings or qualified machinery and equipment, including labor and 
services rendered in the planning, installation, and construction of 
the project.

(c) What is "qualified buildings" for purposes of this ((sec
tion)) rule? "Qualified buildings" means construction of new struc
tures, and expansion or renovation of existing structures for the pur
pose of increasing floor space or production capacity, used for manu
facturing or research and development activities.

(i) "Qualified buildings" is limited to structures used for manu
facturing and research and development activities. "Qualified build
ings" includes plant offices and warehouses if such facilities are es
sential to or an integral part of a factory, mill, plant, or laborato
ry used for manufacturing or research and development.

(A) "Office" means space used by professional, clerical, or ad
ministrative staff. For plant office space to be a qualified building 
its use must be essential or integral to the manufacturing or research 
and development operation. Office space that is used by supervisors 
and their staff, by technicians, by payroll staff, by the safety offi
cer, and by the training staff are examples of qualifying office 
space. An office may be located in a separate building from the build
ing used for manufacturing or research and development activities, but 
the office must be located at the same site as the qualified building 
in order to qualify. Each individual office may only qualify or dis
qualify in its entirety.

(B) "Warehouse" means buildings or facilities used for the stor
age of raw materials or finished goods. A warehouse may be located in 
a separate building from the building used for manufacturing or re
search and development activities, but the warehouse must be located 
at the same site as the qualified building in order to qualify. Ware
house space may be apportioned based upon its qualifying use.

(C) A site is one or more immediately adjacent parcels of real 
property. Adjacent parcels of real property separated only by a public 
road comprise a single site.

(ii) "Qualified buildings" does not include construction of land
scaping or most other work outside the building itself, even though 
the landscaping or other work outside the building may be required by 
the city or county government in order for the city or county to issue 
a permit for the construction of a building.
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However, "qualified buildings" includes construction of special

ized sewerage pipes connected to a qualified building that are specif
ically designed and used exclusively for manufacturing or research and 
development.

Also, "qualified buildings" includes construction of parking lots 
connected to or adjacent to the building if the parking lots are for 
the use of workers performing manufacturing or research and develop
ment in the building. Parking lots may be apportioned based upon its 
qualifying use.

(d) When is apportionment of qualified buildings appropriate? The 
deferral is allowable only in respect to investment in the construc
tion of a new building or the expansion or renovation of an existing 
building used in manufacturing or research and development. Where a 
building(s) is used partly for manufacturing or research and develop
ment and partly for purposes that do not qualify for deferral under 
this ((section)) rule, apportionment is necessary.

(e) What are the apportionment methods? The deferral is deter
mined by one of the following two apportionment methods. The first 
method of apportionment is based on square footage and does not re
quire tracking the costs of materials for the qualifying/nonqualifying 
areas of a building. The second method of apportionment tracks the 
costs of materials used in the qualifying/nonqualifying areas, and it 
is primarily used by those industries with specialized building re
quirements.

(i) First method. The applicable tax deferral can be determined 
by apportionment according to the ratio of the square footage of that 
portion of the building(s) directly used for manufacturing or research 
and development purposes bears to the square footage of the total 
building(s).
Apportionment formula:

Eligible square feet of building(s)
= Percent Eligible

Total square feet of building(s)

Percent Eligible x Total Project Costs = Eligible Costs.
"Total Project Costs" means cost of multipurpose buildings and other 
improvement costs associated with the deferral project. Machinery and 
equipment are not included in this calculation. Common areas, such as 
hallways, bathrooms, and conference rooms, are not included in the 
square feet figure for either the numerator or the denominator. The 
cost of the common areas is multiplied by the percent eligible to de
termine the portion of the common area that is eligible for deferral.
Eligible Costs x Tax Rate = Eligible Tax Deferred.

(ii) Second method. If the applicable tax deferral is not deter
mined by the first method, it will be determined by tracking the cost 
of construction of qualifying/nonqualifying areas as follows:

(A) Tax on the cost of construction of areas devoted solely to 
manufacturing or research and development may be deferred.

(B) Tax on the cost of construction of areas not used at all for 
manufacturing or research and development may not be deferred.

(C) Tax on the cost of construction of areas used in common for 
manufacturing or research and development and for other purposes, such 
as hallways, bathrooms, and conference rooms, may be deferred by ap
portioning the costs of construction on a square footage basis. The 
apportioned costs of construction eligible for deferral are establish
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ed by using the ratio, expressed as a percentage, of the square feet 
of the construction, expansion, or renovation devoted to manufacturing 
or research and development, excluding areas used in common, to the 
total square feet of the construction, expansion, or renovation, ex
cluding areas used in common. That percentage is applied to the cost 
of construction of the common areas to determine the costs of con
struction eligible for tax deferral. Expressed as a formula, appor
tionment of the cost of the common areas is determined by:

Square feet devoted to manufacturing or 
research and development, excluding square 
feet of common areas =

Percentage of 
total cost of 
construction of 
common areas 
eligible for 
deferral

Total square feet, excluding square feet of 
common areas

(f) What is "qualified machinery and equipment" for purposes of 
this ((section)) rule? "Qualified machinery and equipment" means all 
new industrial and research fixtures, equipment, and support facili
ties that are an integral and necessary part of a manufacturing or re
search and development operation. "Qualified machinery and equipment" 
includes computers, desks, filing cabinets, photocopiers, printers, 
software, data processing equipment, laboratory equipment; manufactur
ing components such as belts, pulleys, shafts and moving parts; molds, 
tools and dies; operating structures; and all equipment used to con
trol or operate machinery. It also includes machinery and equipment 
acquired under the terms of a lease by the recipient. "New" as used in 
this subsection means either new to the taxing jurisdiction of the 
state or new to the certificate holder.

For purposes of this ((section)) rule, "industrial fixture" means 
an item attached to a building or to land. Examples of "industrial 
fixtures" are fuel oil lines, boilers, craneways, and improvements to 
land such as concrete slabs.

(i) Are qualified machinery and equipment subject to apportion
ment? Qualified machinery and equipment are not subject to apportion
ment.

(ii) To what extent is leased equipment eligible for the defer
ral? The amount of tax deferral allowable for leased equipment is the 
amount of the consideration paid by the recipient to the lessor over 
the initial term of the lease, excluding any period of extension or 
option to renew, up to the last date for repayment of the deferred 
taxes. After that date, the recipient must pay the appropriate sales 
taxes to the lessor for the remaining term of the lease.

(g) What is an "eligible area" for purposes of this ((section)) 
rule? "Eligible area" means:

(i) Rural county. A rural county is a county with fewer than one 
hundred persons per square mile or a county smaller than two hundred 
twenty-five square miles as determined annually by the office of fi
nancial management and published by the department of revenue effec
tive for the period July 1st through June 30th; or

(ii) Community empowerment zone (CEZ). A "community empowerment 
zone" means an area meeting the requirements of RCW 43.31C.020 and of
ficially designated as a CEZ by the director of the department of com
merce, or a county containing a CEZ.

(h) What if an investment project is located in an area that 
qualifies both as a rural county and as a CEZ? If an investment 
project is located in an area that qualifies under more than one type 
of eligible area, the department will automatically assign the project 
to the eligible area that imposes the least burden on the taxpayer and 
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with the greatest benefit to the taxpayer. If the applicant elects to 
be bound by the requirements of the other potential eligible area, the 
applicant must make a written statement to that effect. For example, 
on October 1, 2004, the city of Yakima qualifies as a CEZ, and the en
tire county of Yakima has fewer than one hundred persons per square 
mile. The CEZ requirements are more restrictive than counties contain
ing fewer than one hundred persons per square mile. The department 
will assign the project to the "fewer than one hundred persons per 
square mile designation" unless the applicant elects to be bound by 
the CEZ requirements. Refer to subsection (104) of this ((section)) 
rule for more information on the application process.

(i) Are there any hiring requirements for an investment project? 
There may or may not be a hiring requirement, depending on the loca
tion of the project.

(i) Rural county. There are no hiring requirements for qualifying 
projects located in rural counties.

(ii) Community empowerment zone (CEZ). There are hiring require
ments for qualifying projects located in CEZs or in counties contain
ing CEZs. The applicant applies for a deferral of investment that cor
relates to the estimated number of persons to be hired based on the 
following formula:

Number of qualified employment positions to be hired x 
$750,000 = amount of investment eligible for deferral

Applicants must make good faith estimates of anticipated hiring. Refer 
to subsection (104) of this ((section)) rule for more information on 
the application process. The recipient must fill the positions by per
sons who at the time of hire are residents of the CEZ. The department 
has instituted a geographic information system (GIS) to assist taxpay
ers in determining taxing jurisdiction boundaries, local tax rates, 
and a mapping and address lookup system to determine whether a specif
ic address is within a CEZ. The system is available on the depart
ment's internet web site at http://www.dor.wa.gov. A recipient must 
fill the qualified employment positions by the end of the calendar 
year following the year in which the project is certified as opera
tionally complete and retain the position during the entire tax year. 
Refer to subsection (107) of this ((section)) rule for more informa
tion on certification of an investment project as operationally com
plete. If the recipient does not fill the qualified employment posi
tions by the end of the second calendar year following the year in 
which the project is certified as operationally complete, all deferred 
taxes are immediately due.

(A) What is a "qualified employment position" for purposes of 
this ((section)) rule? "Qualified employment position" means a perma
nent full-time employee employed in the eligible investment project 
during the entire tax year. The "entire tax year" means the full-time 
position is filled for a period of twelve consecutive months. "Full-
time" means at least thirty-five hours a week, four hundred fifty-five 
hours a quarter, or one thousand eight hundred twenty hours a year.

(B) Who are residents of the CEZ? "Resident" means the person who 
fills the qualified employment position makes his or her home in the 
CEZ. A mailing address alone is insufficient to establish that a per
son is a resident.

(103) What are the application and review processes? An applica
tion for sales and use tax deferral under this program must be made 
prior to the initiation of construction, prior to the acquisition of 
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machinery and equipment, and prior to the filling of qualified employ
ment positions. Persons who apply after construction is initiated or 
finished or after acquisition of machinery and equipment are not eli
gible for the program. When an application for sales and use tax de
ferral is timely submitted, costs incurred before the application date 
are allowable, if they otherwise qualify. Applications for persons 
subject to hiring requirements must include information regarding the 
estimated total project cost and the qualified employment positions.

(a) What is "initiation of construction" for purposes of this 
((section)) rule? "Initiation of construction," in regards to the con
struction, expansion, or renovation of buildings, means the commence
ment of on-site construction work. Neither planning nor land clearing 
prior to excavation of the building site constitutes the commencement 
of on-site construction work.

(b) What is "acquisition of machinery and equipment" for purposes 
of this ((section)) rule? "Acquisition of machinery and equipment" 
means the machinery and equipment is under the dominion and control of 
the recipient or its agent.

(c) How may a taxpayer obtain an application form? Application 
forms may be obtained at department of revenue district offices, by 
downloading from the department's web site (dor.wa.gov), by telephon
ing the telephone information center at 1-800-647-7706, or by contact
ing the department's special programs division at:

Washington State Department of Revenue
Special Programs Division
Post Office Box 47477
Olympia, WA 98504-7477
Fax 360-586-2163

Applicants must mail or fax applications to the special programs divi
sion at the address or fax number given above. Applications received 
by the department under chapter 82.60 RCW are not confidential and are 
subject to disclosure. RCW 82.60.100.

For purposes of this ((section)) rule, "applicant" means a person 
applying for a tax deferral under chapter 82.60 RCW, and "department" 
means the department of revenue.

(d) Will the department approve the deferral application? In con
sidering whether to approve or deny an application for a deferral, the 
department will not approve an application for a project involving 
construction unless:

(i) The construction will begin within one year from the date of 
the application; or

(ii) The applicant shows proof that, if the construction will not 
begin within one year of construction, there is a specific and active 
program to begin construction of the project within two years from the 
date of application. Proof may include, but is not limited to:

(A) Affirmative action by the board of directors, governing body, 
or other responsible authority of the applicant toward an active pro
gram of construction;

(B) Itemized reasons for the proposed construction;
(C) Clearly established plans for financing the construction; or
(D) Building permits.
Similarly, after an application has been granted, a deferral cer

tificate is no longer valid and should not be used if construction has 
not begun within one year from the date of application or there is not 
a specific and active program to begin construction within two years 
from the date of application. However, the department will grant re

[ 39 ] OTS-7836.1

This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings. 
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, 
exemption, or credit. 



DRAFT
quests to extend the period for which the certificate is valid if the 
holder of the certificate can demonstrate that the delay in starting 
construction is due to circumstances beyond the certificate holder's 
control such as the acquisition of building permit(s). Refer to sub
section (106) of this ((section)) rule for more information on the use 
of tax deferral certificate.

(e) What is the date of application? "Date of application" means 
the date of the U.S. Post Office postmark, fax, or electronic trans
mittal, or when the application is hand delivered to the department. 
The statute in effect on the "date of application" will determine the 
program criteria the applicant must satisfy.

(f) When will the department notify approval or disapproval of 
the deferral application? The department will verify the information 
contained in the application and approve or disapprove the application 
within sixty days. If approved, the department will issue a tax defer
ral certificate. If disapproved, the department will notify the appli
cant as to the reason(s) for disapproval.

(g) May an applicant request a review of department disapproval 
of the deferral application? The applicant may seek administrative re
view of the department's disapproval of an application within thirty 
days from the date of notice of the disallowance pursuant to the pro
visions of WAC 458-20-10001 (((Appeals)) Adjudicative proceedings—
Brief adjudicative proceedings—Certificate of registration (tax reg
istration endorsement) revocation). The filing of a petition for re
view with the department starts a review of departmental action.

(104) What happens after the department approves the deferral ap
plication? The department will issue a sales and use tax deferral cer
tificate for state and local sales and use taxes due under chapters 
82.08, 82.12, and 82.14 RCW for an eligible investment project. The 
department will state on the certificate the amount of tax deferral 
for which the recipient is eligible. Recipients must keep track of how 
much tax is deferred.

For purposes of this ((section)) rule, "recipient" means a person 
receiving a tax deferral under this program.

(105) How should a tax deferral certificate be used? A tax defer
ral certificate issued under this program is for the use of the recip
ient for deferral of sales and use taxes due on each eligible invest
ment project. Deferral is limited only to investment in qualified 
buildings or qualified machinery and equipment as defined in this 
((section)) rule. Thus, sales and use taxes cannot be deferred on 
items that do not become part of the qualified buildings, machinery, 
or equipment. In addition, the deferral is not to be used to defer the 
taxes of the persons with whom the recipient does business, persons 
the recipient hires, or employees of the recipient.

The certificate holder must provide a copy of the tax deferral 
certificate to the seller at the time goods or services are purchased. 
The seller will be relieved of the responsibility for collection of 
the sales or use tax upon presentation of the certificate. The seller 
must retain a copy of the certificate as part of its permanent records 
for a period of at least five years. A blanket certificate may be pro
vided by the certificate holder and accepted by the seller covering 
all such purchases relative to the eligible project. The seller is li
able for business and occupation tax on all tax deferral sales.

For purposes of this ((section)) rule, "certificate holder" means 
an applicant to whom a tax deferral certificate has been issued.
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(106) What are the processes of an investment project that is 

certified by the department as operationally complete? An applicant 
must provide the department with the estimated cost of the investment 
project at the time the application is made. Following approval of the 
application and issuance of a tax deferral certificate, a certificate 
holder must notify the department, in writing, when the value of the 
investment project reaches the estimated cost as stated on the tax de
ferral certificate.

For purposes of this ((section)) rule, "operationally complete" 
means the project is capable of being used for its intended purpose as 
described in the application.

(a) What should a certificate holder do if its investment project 
reaches the estimated costs but the project is not yet operationally 
complete? If a certificate holder has an investment project that has 
reached its level of estimated costs and the project is not operation
ally complete, the certificate holder may request an amended certifi
cate stating a revised amount upon which the deferral taxes are re
quested. Requests must be mailed or faxed to the department.

(b) What should a certificate holder do when its investment 
project is operationally complete? The certificate holder must notify 
the department in writing when the construction project is operation
ally complete. The department will certify the date on which the 
project is operationally complete. The certificate holder of the de
ferral must maintain the manufacturing or research and development ac
tivity for eight years from this date.

(107) Is a recipient of tax deferral required to submit annual 
surveys? Each recipient of a tax deferral granted under chapter 82.60 
RCW after June 30, 1994, must complete an annual survey. If the eco
nomic benefits of the deferral are passed to a lessee as provided in 
RCW 82.60.020(4), the lessee must agree to complete the annual survey 
and the applicant is not required to complete the annual survey. Refer 
to WAC 458-20-268 (Annual surveys for certain tax adjustments) for 
more information on the requirements to file annual surveys.

(108) Is a recipient of tax deferral required to repay deferred 
taxes? Repayment of tax deferred under chapter 82.60 RCW is excused, 
except as otherwise provided in RCW 82.60.070 and this subsection.

(a) Is repayment required for machinery and equipment exempt un
der RCW 82.08.02565 or 82.12.02565? Repayment of tax deferred under 
chapter 82.60 RCW is not required, and interest and penalties under 
RCW 82.60.070 will not be imposed, on machinery and equipment that 
qualifies for exemption under RCW 82.08.02565 or 82.12.02565.

(b) When is repayment required? The following subsections de
scribe the various circumstances under which repayment of the deferral 
may occur. Outstanding taxes are determined by reference to the fol
lowing table. The table presumes the taxpayer maintained eligibility 
for the entire year.

Repayment Year  
Percentage of

Deferred Tax Waived
1 (Year operationally complete) 0%
2  0%
3  0%
4  10%
5  15%
6  20%
7  25%
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Repayment Year  

Percentage of
Deferred Tax Waived

8  30%

Any action taken by the department to disqualify a recipient for 
tax deferral or assess interest will be subject to administrative re
view pursuant to the provisions of WAC 458-20-10001 (((Appeals)) Adju
dicative proceedings—Brief adjudicative proceedings—Certificate of 
registration (tax registration endorsement) revocation). The filing of 
a petition for review with the department starts a review of depart
mental action.

(i) Failure of investment project to satisfy general conditions. 
If, on the basis of the recipient's annual survey or other informa
tion, including that submitted by the employment security department, 
the department of revenue finds that an investment project is not eli
gible for tax deferral for reasons other than failure to create the 
required number of qualified employment positions, the department will 
declare the amount of deferred taxes outstanding to be immediately 
due. An example of a disqualification under this ((section)) rule is a 
facility not being used for a manufacturing or research and develop
ment operation. No penalties or interest will be assessed on the de
ferred sales/use tax; however, all other penalties and interest appli
cable to excise tax assessments may be assessed and imposed.

(ii) Failure of investment project to satisfy required employment 
positions conditions. If, on the basis of the recipient's annual sur
vey or other information, the department finds that an investment 
project has been operationally complete and has failed to create the 
required number of qualified employment positions under subsection 
(102)(i) of this ((section)) rule, the amount of taxes deferred will 
be immediately due. There is no proration of the amount owed under 
this subsection. No penalties or interest will be assessed on the de
ferred sales/use tax; however, all other penalties and interest appli
cable to excise tax assessments may be assessed and imposed.

(109) When will the tax deferral program expire? No applications 
for deferral of taxes will be accepted after June 30, 2010.

(110) Is debt extinguishable because of insolvency or sale? In
solvency or other failure of the recipient does not extinguish the 
debt for deferred taxes nor will the sale, exchange, or other disposi
tion of the recipient's business extinguish the debt for the deferred 
taxes.

(111) Does transfer of ownership terminate tax deferral? Transfer 
of ownership does not terminate the deferral. The deferral is trans
ferred, subject to the successor meeting the eligibility requirements 
of chapter 82.60 RCW, for the remaining periods of the deferral. Any 
person who becomes a successor (see WAC 458-20-216) to such investment 
project is liable for the full amount of any unpaid, deferred taxes 
under the same terms and conditions as the original recipient of the 
deferral.

PART II
Applications from August 1, 1999, to March 31, 2004

(201) Definitions. The following definitions apply to applica
tions made on and after August 1, 1999, and before April 1, 2004:

(a) "Acquisition of equipment or machinery" means the equipment 
and machinery is under the dominion and control of the recipient.

(b) "Applicant" means a person applying for a tax deferral under 
chapter 82.60 RCW.
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(c) "Certificate holder" means an applicant to whom a tax defer

ral certificate has been issued.
(d) "Computer-related services" means activities such as program

ming for the manufactured product. It includes creating operating sys
tems, software, and other similar goods that will be copied and sold 
as canned software. "Computer-related services" does not include in
formation services, such as data or information processing. The activ
ities performed by the manufacturer to test, correct, revise, or up
grade software or hardware before they are approved for sale to the 
consumer are considered computer-related services.

(e) "Date of application" means the date of the U.S. Post Office 
postmark, fax, or electronic transmittal, or when the application is 
hand delivered to the department. The statute in effect on the "date 
of application" will determine the program criteria the applicant must 
satisfy.

(f) "Department" means the department of revenue.
(g) "Eligible area" means:
(i) Rural county. A rural county is a county with fewer than one 

hundred persons per square mile as determined annually by the office 
of financial management and published by the department of revenue ef
fective for the period July 1st through June 30th; or

(ii) Community empowerment zone (CEZ). A "community empowerment 
zone" means an area meeting the requirements of RCW 43.31C.020 and of
ficially designated as a CEZ by the director of the department of com
munity, trade, and economic development or a county containing a CEZ.

(h) "Eligible investment project" means an investment project in 
an eligible area. "Eligible investment project" does not include an 
investment project undertaken by a light and power business as defined 
in RCW 82.16.010, other than that portion of a cogeneration project 
that is used to generate power for consumption within the manufactur
ing site of which the cogeneration project is an integral part. It al
so does not include an investment project that has already received a 
deferral under chapter 82.60 RCW.

(i) "Industrial fixture" means an item attached to a building or 
to land. Examples of "industrial fixtures" are fuel oil lines, boil
ers, craneways, and improvements to land such as concrete slabs.

(j) "Initiation of construction," in regards to the construction, 
expansion, or renovation of buildings, means the commencement of on-
site construction work. Neither planning nor land clearing prior to 
excavation of the building site constitutes the commencement of on-
site construction work.

(k) "Investment project" means an investment in qualified build
ings or qualified machinery and equipment, including labor and serv
ices rendered in the planning, installation, and construction of the 
project. When an application for sales and use tax deferral is timely 
submitted, costs incurred before the application date are allowable, 
if they otherwise qualify.

(l) "Manufacturing" has the meaning given in RCW 82.04.120. Manu
facturing also includes computer programming, the production of com
puter software, and other computer-related services, but only when the 
computer programming, production of computer software, or other com
puter-related services are performed by a manufacturer as defined in 
RCW 82.04.110 and contribute to the production of a new, different, or 
useful substance or article of tangible personal property for sale; 
and the activities performed by research and development laboratories 
and commercial testing laboratories. (Chapter 16, Laws of 2010.)
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(m) "Operationally complete" means the project is capable of be

ing used for its intended purpose as described in the application.
(n) "Person" has the meaning given in RCW 82.04.030. "Person" 

does not include the state of Washington or its institutions. "Person" 
can be either a lessee or a lessor, who can apply separately for indi
vidual investment projects at the same site, if they comply with the 
other requirements of chapter 82.60 RCW. The lessor/owner of the 
structure is not eligible for deferral unless the underlying ownership 
of the buildings, machinery, or equipment vests in the lessor/owner, 
or unless the lessor has by written contract agreed to pass the eco
nomic benefit of the deferral to the lessee in the form of reduced 
rent payments.

(o) "Qualified buildings" means construction of new structures 
and expansion or renovation of existing structures for the purpose of 
increasing floor space or production capacity, used for manufacturing 
and research and development activities.

"Qualified buildings" are limited to structures used for manufac
turing and research and development activities. "Qualified buildings" 
include plant offices and warehouses if such facilities are essential 
to or an integral part of a factory, mill, plant, or laboratory. "Of
fice" means space used by professional, clerical, or administrative 
staff. For plant office space to be a qualified building its use must 
be essential or integral to the manufacturing or research and develop
ment operation. Office space that is used by supervisors and their 
staff, by technicians, by payroll staff, by the safety officer, and by 
the training staff are examples of qualifying office space. "Ware
house" means buildings or facilities used for the storage of raw mate
rials or finished goods.

(p) "Qualified employment position" means a permanent full-time 
employee employed in the eligible investment project during the entire 
tax year. The "entire tax year" means the full-time position is filled 
for a period of twelve consecutive months. Full-time means at least 
thirty-five hours a week, four hundred fifty-five hours a quarter, or 
one thousand eight hundred twenty hours a year.

(q) "Qualified machinery and equipment" means all new industrial 
and research fixtures, equipment, and support facilities that are an 
integral and necessary part of a manufacturing or research and devel
opment operation. "Qualified machinery and equipment" includes comput
ers, desks, filing cabinets, photocopiers, printers, software, data 
processing equipment, laboratory equipment; manufacturing components 
such as belts, pulleys, shafts and moving parts; molds, tools and 
dies; operating structures; and all equipment used to control or oper
ate machinery. It also includes machinery and equipment acquired under 
the terms of a lease by the recipient. "New" as used in this subsec
tion means either new to the taxing jurisdiction of the state or new 
to the certificate holder.

(r) "Recipient" means a person receiving a tax deferral under 
this program.

(s) "Research and development" means the development, refinement, 
testing, marketing, and commercialization of a product, service, or 
process before commercial sales have begun. As used in this subsec
tion, "commercial sales" excludes sales of prototypes or sales for 
market testing if the total gross receipts from such sales of the 
product, service, or process do not exceed one million dollars.

(t) "Resident" means the person who fills the qualified employ
ment position makes his or her home in the CEZ. A mailing address 
alone is insufficient to establish that a person is a resident.
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(202) Issuance of deferral certificate. The department will issue 

a sales and use tax deferral certificate for state and local sales and 
use taxes due under chapters 82.08, 82.12, and 82.14 RCW for an eligi
ble investment project. The department will state on the certificate 
the amount of tax deferral for which the recipient is eligible. Recip
ients must keep track of how much tax is deferred.

(203) Eligible investment amount. There may or may not be a hir
ing requirement, depending on the location of the project.

(a) No hiring requirements. There are no hiring requirements for 
qualifying projects located in counties with fewer than one hundred 
persons per square mile. Monitoring and reporting procedures are ex
plained in subsection (210) of this ((section)) rule. Buildings that 
will be used partly for manufacturing or research and development and 
partly for other purposes are eligible for a deferral on a proportion
ate basis. Subsection (204) of this ((section)) rule explains the pro
cedure for apportionment.

(b) Hiring requirements. There are hiring requirements for quali
fying projects located in CEZs or in counties containing CEZs. The ap
plicant applies for a deferral of investment that correlates to the 
estimated number of persons to be hired based on the following formu
la:

Number of qualified employment positions to be hired x 
$750,000 = amount of investment eligible for deferral

Applicants must make good faith estimates of anticipated hiring. The 
recipient must fill the positions by persons who at the time of hire 
are residents of the CEZ. The department has instituted a geographic 
information system (GIS) to assist taxpayers in determining taxing ju
risdiction boundaries, local tax rates, and a mapping and address 
lookup system to determine whether a specific address is within a CEZ. 
The system is available on the department's internet web site at 
http://www.dor.wa.gov. A recipient must fill the qualified employment 
positions by the end of the calendar year following the year in which 
the project is certified as operationally complete and retain the po
sition during the entire tax year. If the recipient does not fill the 
qualified employment positions by the end of the second calendar year 
following the year in which the project is certified as operationally 
complete, all deferred taxes are immediately due.

(204) Apportionment of costs between qualifying and nonqualifying 
investments. The deferral is allowable only in respect to investment 
in the construction of a new building or the expansion or renovation 
of existing buildings used in manufacturing, research and development, 
or commercial testing laboratories.

(a) Where a building(s) is used partly for manufacturing or re
search and development and partly for purposes that do not qualify for 
deferral under this rule, the deferral will be determined by one of 
the following apportionment methods. The first method of apportionment 
is based on square footage and does not require tracking the costs of 
materials for the qualifying/nonqualifying areas of a building. The 
second method of apportionment tracks the costs of materials used in 
the qualifying/nonqualifying areas and is primarily used by those in
dustries with specialized building requirements.

(i) The applicable tax deferral will be determined by apportion
ment according to the ratio of the square footage of that portion of 
the building(s) directly used for manufacturing or research and devel
opment purposes bears to the square footage of the total building(s).

[ 45 ] OTS-7836.1

This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings. 
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, 
exemption, or credit. 



DRAFT
Apportionment formula:

Eligible square feet of building(s)
= Percent Eligible

Total square feet of building(s)

Percent Eligible x Total Project Costs = Eligible Costs.
"Total Project Costs" means cost of multipurpose buildings and other 
improvement costs associated with the deferral project. Machinery and 
equipment are not included in this calculation. Common areas, such as 
hallways and bathrooms, are not included in the square feet figure for 
either the numerator or the denominator. The cost of the common areas 
is multiplied by the percent eligible to determine the portion of the 
common area that is eligible for deferral.
Eligible Tax Deferred = Eligible Cost x Tax Rate.

(ii) If a building is used partly for manufacturing, research and 
development, or commercial testing and partly for other purposes, the 
applicable tax deferral shall be determined as follows:

(A) Tax on the cost of construction of areas devoted solely to 
manufacturing, research and development, or commercial testing may be 
deferred.

(B) Tax on the cost of construction of areas not used at all for 
manufacturing, research and development, or commercial testing may not 
be deferred.

(C) Tax on the cost of construction of areas used in common for 
manufacturing, research and development, or commercial testing and for 
other purposes, such as hallways, bathrooms, and conference rooms, may 
be deferred by apportioning the costs of construction on a square 
footage basis. The apportioned costs of construction eligible for de
ferral are established by using the ratio, expressed as a percentage, 
of the square feet of the construction, expansion, or renovation devo
ted to manufacturing, research and development, or commercial testing, 
excluding areas used in common to the total square feet of the con
struction, expansion, or renovation, excluding areas used in common. 
That percentage is applied to the cost of construction of the common 
areas to determine the costs of construction eligible for tax defer
ral. Expressed as a formula, apportionment of the cost of the common 
areas is determined by:

Square feet devoted to manufacturing, 
research and development, or commercial 
testing, excluding square feet of common 
areas =

Percentage of 
total cost of 
construction of 
common areas 
eligible for 
deferral

Total square feet, excluding square feet of 
common areas

(b) Qualified machinery and equipment is not subject to appor
tionment.

(205) Leased equipment. The amount of tax deferral allowable for 
leased equipment is the amount of the consideration paid by the recip
ient to the lessor over the initial term of the lease, excluding any 
period of extension or option to renew, up to the last date for repay
ment of the deferred taxes. After that date the recipient must pay the 
appropriate sales taxes to the lessor for the remaining term of the 
lease.

(206) Application procedure and review process. An application 
for sales and use tax deferral under this program must be made prior 
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to the initiation of construction, prior to the acquisition of machi
nery and equipment, and prior to the filling of qualified employment 
positions. Persons who apply after construction is initiated or fin
ished or after acquisition of machinery and equipment are not eligible 
for the program. Applications for persons subject to hiring require
ments must include information regarding the estimated total project 
cost and the qualified employment positions.

(a) Application forms will be supplied to the applicant by the 
department upon request. The completed application may be sent by fax 
to 360-586-2163 or mailed to the following address:

((State of Washington))
Washington State Department of Revenue
Special Programs
P.O. Box 47477
Olympia, WA 98504-7477
Applications and reports received by the department under chapter 

82.60 RCW are not confidential and are subject to disclosure. (RCW 
82.60.100.)

(b) In considering whether to approve or deny an application for 
a deferral, the department will not approve an application for a 
project involving construction unless:

(i) The construction will begin within one year from the date of 
the application; or

(ii) If the construction will not begin within one year of appli
cation, the applicant shows proof that there is a specific and active 
program to begin construction of the project within two years from the 
date of application. Proof may include, but is not limited to:

(A) Affirmative action by the board of directors, governing body, 
or other responsible authority of the applicant toward an active pro
gram of construction;

(B) Itemized reasons for the proposed construction;
(C) Clearly established plans for financing the construction; or
(D) Building permits.
Similarly, after an application has been granted, a deferral cer

tificate is no longer valid and should not be used if construction has 
not begun within one year from the date of application or there is not 
a specific and active program to begin construction within two years 
from the date of application. However, the department will grant re
quests to extend the period for which the certificate is valid if the 
holder of the certificate can demonstrate that the delay in starting 
construction is due to circumstances beyond the certificate holder's 
control such as the acquisition of building permit(s).

(c) The department will verify the information contained in the 
application and approve or disapprove the application within sixty 
days. If approved, the department will issue a tax deferral certifi
cate. If disapproved, the department will notify the applicant as to 
the reason(s) for disapproval.

(d) The applicant may seek administrative review of the depart
ment's disapproval of an application within thirty days from the date 
of notice of the disallowance pursuant to the provisions of WAC 
458-20-100((, appeals, small claims and settlements)) (Informal admin
istrative reviews). The filing of a petition for review with the de
partment starts a review of departmental action.

(207) Eligible area criteria. The office of financial management 
will determine annually the counties with fewer than one hundred per
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sons per square mile. The department will update and distribute the 
list each year. The list will be effective on July 1 of each year.

If an investment project is located in an area that qualifies un
der more than one type of eligible area, the department will automati
cally assign the project to the eligible area that imposes the least 
burden on the taxpayer and with the greatest benefit to the taxpayer. 
If the applicant elects to be bound by the requirements of the other 
potential eligible area, the applicant must make a written statement 
to that effect. For example, on October 1, 1999, the city of Yakima 
qualifies as a CEZ, and the entire county of Yakima has fewer than one 
hundred persons per square mile. The CEZ requirements are more re
strictive than counties containing fewer than one hundred persons per 
square mile. The department will assign the project to the "fewer than 
one hundred persons per square mile designation" unless the applicant 
elects to be bound by the CEZ requirements.

(208) Use of the certificate. A tax deferral certificate issued 
under this program is for the use of the recipient for deferral of 
sales and use taxes due on each eligible investment project. Deferral 
is limited only to investment in qualified building or qualified ma
chinery and equipment as defined in Part I. Thus, sales and use taxes 
cannot be deferred on items that do not become part of the qualified 
buildings, machinery, or equipment. In addition, the deferral is not 
to be used to defer the taxes of the persons with whom the recipient 
does business, persons the recipient hires, or employees of the recip
ient.

The tax deferral certificate is to be used in a manner similar to 
that of a resale certificate as set forth in WAC 458-20-102, Resale 
certificates. The certificate holder must provide a copy of the tax 
deferral certificate to the seller at the time goods or services are 
purchased. The seller will be relieved of the responsibility for col
lection of the sales or use tax upon presentation of the certificate. 
The seller must retain a copy of the certificate as part of its perma
nent records for a period of at least five years. A blanket certifi
cate may be provided by the certificate holder and accepted by the 
seller covering all such purchases relative to the eligible project. 
The seller is liable for business and occupation tax on all tax defer
ral sales.

(209) Project operationally complete. An applicant must provide 
the department with the estimated cost of the investment project at 
the time the application is made. Following approval of the applica
tion and issuance of a tax deferral certificate, a certificate holder 
must notify the department, in writing, when the value of the invest
ment project reaches the estimated cost as stated on the tax deferral 
certificate.

(a) If a certificate holder has reached its level of estimated 
costs and the project is not operationally complete, the certificate 
holder may request an amended certificate stating a revised amount 
upon which the deferral taxes are requested. Requests must be mailed 
or faxed to the department.

(b) The certificate holder must notify the department in writing 
when the construction project is operationally complete. The depart
ment will certify the date on which the project is operationally com
plete. The recipient of the deferral must maintain the manufacturing 
or research and development activity for eight years from this date.

(210) Reporting and monitoring procedure.
(a) Requirement to submit annual reports. Each recipient of a tax 

deferral under chapter 82.60 RCW must submit a report on December 31st 
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of the year in which the investment project is certified by the de
partment as having been operationally completed and on December 31st 
of each of the seven succeeding calendar years. The report must be 
made to the department in a form and manner prescribed by the depart
ment. If the recipient fails to submit a report or submits an inade
quate or falsified report, the department may declare the amount of 
deferred taxes outstanding to be immediately due and payable. An inad
equate or falsified report is one that contains material omissions or 
contains knowingly false statements and information.

(b) Requirement to submit annual surveys. Effective April 1, 
2004, each recipient of a tax deferral granted under chapter 82.60 RCW 
after June 30, 1994, must complete an annual survey instead of an an
nual report. If the economic benefits of the deferral are passed to a 
lessee as provided in RCW 82.60.020(4), the lessee must agree to com
plete the annual survey and the applicant is not required to complete 
the annual survey. Refer to WAC 458-20-268 (Annual surveys for certain 
tax adjustments) for more information on the requirements to file an
nual surveys.

(211) Repayment of deferred taxes. Repayment of tax deferred un
der chapter 82.60 RCW is excused, except as otherwise provided in RCW 
82.60.070 and this subsection.

(a) Repayment of tax deferred under chapter 82.60 RCW is not re
quired, and interest and penalties under RCW 82.60.070 will not be im
posed, on machinery and equipment that qualifies for exemption under 
RCW 82.08.02565 or 82.12.02565.

(b) The following subsections describe the various circumstances 
under which repayment of the deferral may occur. Outstanding taxes are 
determined by reference to the following table. The table presumes the 
taxpayer maintained eligibility for the entire year.

Repayment Year  
Percentage of

Deferred Tax Waived
1 (Year operationally complete) 0%
2  0%
3  0%
4  10%
5  15%
6  20%
7  25%
8  30%

Any action taken by the department to disqualify a recipient for 
tax deferral or assess interest will be subject to administrative re
view pursuant to the provisions of WAC 458-20-100((, appeals, small 
claims and settlements)) (Informal administrative reviews). The filing 
of a petition for review with the department starts a review of de
partmental action.

(c) Failure of investment project to satisfy general conditions. 
If, on the basis of the recipient's annual report or other informa
tion, including that submitted by the employment security department, 
the department of revenue finds that an investment project is not eli
gible for tax deferral for reasons other than failure to create the 
required number of qualified employment positions, the department will 
declare the amount of deferred taxes outstanding to be immediately 
due. An example of a disqualification under this ((section)) rule is a 
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facility not being used for a manufacturing or research and develop
ment operation.

(d) Failure of investment project to satisfy required employment 
positions conditions. If, on the basis of the recipient's annual re
port or other information, the department finds that an investment 
project has been operationally complete and has failed to create the 
required number of qualified employment positions, the amount of taxes 
deferred will be immediately due. There is no proration of the amount 
owed under this subsection. No penalties or interest will be assessed 
on the deferred sales/use tax; however, all other penalties and inter
est applicable to excise tax assessments may be assessed and imposed.

(212) Debt not extinguished because of insolvency or sale. Insol
vency or other failure of the recipient does not extinguish the debt 
for deferred taxes nor will the sale, exchange, or other disposition 
of the recipient's business extinguish the debt for the deferred tax
es. Transfer of ownership does not terminate the deferral. The defer
ral is transferred, subject to the successor meeting the eligibility 
requirements of chapter 82.60 RCW, for the remaining periods of the 
deferral. Any person who becomes a successor (see WAC 458-20-216) to 
such investment project is liable for the full amount of any unpaid, 
deferred taxes under the same terms and conditions as the original re
cipient of the deferral.

(213) Disclosure of information. Applications and reports re
ceived by the department under chapter 82.60 RCW are not confidential 
and are subject to disclosure. (RCW 82.60.100.) Effective April 1, 
2004, all information collected in annual surveys, except the amount 
of tax deferral taken, is confidential and not subject to disclosure. 
Information on the amount of tax deferral taken in annual surveys is 
not confidential and may be disclosed to the public upon request.

PART III
Applications from July 1, 1995, to July 31, 1999

(301) Definitions. For the purposes of this part, the following 
definitions apply for applications made on and after July 1, 1995, and 
before August 1, 1999:

(a) "Acquisition of equipment or machinery" means the equipment 
and machinery is under the dominion and control of the recipient.

(b) "Applicant" means a person applying for a tax deferral under 
chapter 82.60 RCW.

(c) "Certificate holder" means an applicant to whom a tax defer
ral certificate has been issued.

(d) "Computer-related services" means services that are connected 
or interact directly in the manufacture of computer hardware or soft
ware or the programming of the manufactured hardware. This includes 
the manufacture of hardware such as chips, keyboards, monitors, any 
other hardware, and the components of these items. It includes creat
ing operating systems and software that will be copied and sold as 
canned software. "Computer-related services" does not include informa
tion services. The activities performed by the manufacturer to test, 
correct, revise, or upgrade software or hardware before they are ap
proved for sale to the consumer are considered computer-related serv
ices.

(e) "Department" means the department of revenue.
(f) "Eligible area" means one of the areas designated according 

to the following classifications:
(i) Unemployment county. A county in which the average level of 

unemployment for the three calendar years preceding the year in which 
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an application is filed exceeds the average state unemployment for 
those years by twenty percent. In making this calculation, the depart
ment will compare the county's average unemployment rate in the prior 
three years to one hundred twenty percent of the state's average unem
ployment rate based on official unemployment figures published by the 
department of employment security;

(ii) Median income county. On and after June 6, 1996, a county 
that has a median household income that is less than seventy-five per
cent of the state median income for the previous three years;

(iii) MSA. A metropolitan statistical area, as defined by the Of
fice of Federal Statistical Policy and Standards, United States De
partment of Commerce, in which the average level of unemployment for 
the calendar year immediately preceding the year in which an applica
tion is filed under chapter 82.60 RCW exceeds the average state unem
ployment for such calendar year by twenty percent;

(iv) CEZ and county containing a CEZ. A designated community em
powerment zone (CEZ) approved under RCW 43.63A.700 or a county con
taining such a community empowerment zone;

(v) Timber impact area towns. A town with a population of less 
than twelve hundred persons that is located in a county that is a tim
ber impact area, as defined in RCW 43.31.601, but that is not an unem
ployment county as defined in Part I;

(vi) Governor's designation county. A county designated by the 
governor as an eligible area under RCW 82.60.047; or

(vii) Contiguous county. A county that is contiguous to an unem
ployment county or a governor's designation county.

(g)(i) "Eligible investment project" means:
(A) An investment project in an unemployment county, a median in

come county, an MSA, a timber impact area town, or a governor's desig
nation county; or

(B) That portion of an investment project in a CEZ, a county con
taining a CEZ, or a contiguous county, that is directly utilized to 
create at least one new full-time qualified employment position for 
each seven hundred fifty thousand dollars of investment.

(ii) "Eligible investment project" does not include an investment 
project undertaken by a light and power business as defined in RCW 
82.16.010, other than that portion of a cogeneration project that is 
used to generate power for consumption within the manufacturing site 
of which the cogeneration project is an integral part. It also does 
not include an investment project that has already received a deferral 
under chapter 82.60 RCW.

(h) "Industrial fixture" means an item attached to a building or 
to land. Fixtures become part of the real estate to which they are at
tached and upon attachment are classified as real property, not per
sonal property. Examples of "industrial fixtures" are fuel oil lines, 
boilers, craneways, and certain concrete slabs.

(i) "Initiation of construction," in regards to the construction, 
expansion, or renovation of buildings, means the commencement of on-
site construction work. Land clearing prior to excavation of the 
building site does not commence construction nor does planning com
mence construction.

(j) "Investment project" means an investment in qualified build
ings or qualified machinery and equipment, including labor and serv
ices rendered in the planning, installation, and construction of the 
project. When an application for sales and use tax deferral is timely 
submitted, costs incurred before the application date are allowable, 
if they otherwise qualify.
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(k) "Manufacturing" has the meaning given in RCW 82.04.120. Manu

facturing, for purposes of the distressed area deferral program, also 
includes computer programming, the production of computer software, 
and other computer-related services, but only when the computer pro
gramming, production of computer software, or other computer-related 
services are performed by a manufacturer as defined under RCW 
82.04.110 and contribute to the production of a new, different, or 
useful substance or article of tangible personal property for sale; 
and the activities performed by research and development laboratories 
and commercial testing laboratories. (Chapter 16, Laws of 2010.)

(l) "Operationally complete" means the project is capable of be
ing used for its intended purpose as described in the application.

(m) "Person" has the meaning given in RCW 82.04.030. "Person" 
does not include the state of Washington or its institutions. "Person" 
can be either a lessee or a lessor, who can apply separately for indi
vidual investment projects at the same site, if they comply with the 
other requirements of chapter 82.60 RCW. The lessor/owner of the 
structure is not eligible for deferral unless the underlying ownership 
of the buildings, machinery, or equipment vests exclusively in the 
lessor/owner, or unless the lessor has by written contract agreed to 
pass the economic benefit of the deferral to the lessee in the form of 
reduced rent payments.

(n) "Qualified buildings" means construction of new structures, 
and expansion or renovation of existing structures for the purpose of 
increasing floor space or production capacity, used for manufacturing 
and research and development activities.

"Qualified buildings" are limited to structures used for manufac
turing and research and development activities. "Qualified buildings" 
include plant offices and warehouses if such facilities are essential 
or an integral part of a factory, mill, plant, or laboratory. "Office" 
means space used by professional, clerical, or administrative staff. 
For plant office space to be a qualified building its use must be es
sential or integral to the manufacturing or research and development 
operation. Office space that is used by supervisors and their staff, 
by technicians, by payroll staff, by the safety officer, and by the 
training staff are examples of qualifying office space. "Warehouse" 
means facilities used for the storage of raw materials or finished 
goods.

(o) "Qualified employment position" means a permanent full-time 
employee employed in the eligible investment project during the entire 
tax year. The "entire tax year" means the full-time position is filled 
for a period of twelve consecutive months. "Full time" means at least 
35 hours a week, 455 hours a quarter, or 1,820 hours a year.

(p) "Qualified machinery and equipment" means all new industrial 
and research fixtures, equipment, and support facilities that are an 
integral and necessary part of a manufacturing or research and devel
opment operation. "Qualified machinery and equipment" includes comput
ers, desks, filing cabinets, photocopiers, printers, software, data 
processing equipment, laboratory equipment; manufacturing components 
such as belts, pulleys, shafts and moving parts; molds, tools and 
dies; operating structures; and all equipment used to control or oper
ate machinery. It also includes machinery and equipment acquired under 
the terms of a lease by the recipient. "New" as used in this subsec
tion means either new to the taxing jurisdiction of the state or new 
to the certificate holder.

(q) "Recipient" means a person receiving a tax deferral under 
this program.
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(r) "Research and development" means the development, refinement, 

testing, marketing, and commercialization of a product, service, or 
process before commercial sales have begun. As used in this subsec
tion, "commercial sales" excludes sales of prototypes or sales for 
market testing if the total gross receipts from such sales of the 
product, service, or process do not exceed one million dollars.

(302) Issuance of deferral certificate. The department will issue 
a sales and use tax deferral certificate for state and local sales and 
use taxes due under chapters 82.08, 82.12, and 82.14 RCW for an eligi
ble investment project. The department will state on the certificate 
the amount of tax deferral for which the recipient is eligible. Recip
ients must keep track of how much tax is deferred.

(303) Eligible investment amount. There may or may not be a hir
ing requirement, depending on the location of the project.

(a) No hiring requirements. There are no hiring requirements for 
qualifying projects located in distressed counties, MSAs, median in
come counties, governor-designated counties, or timber impact towns. 
Monitoring and reporting procedures are explained in subsection (310) 
of this ((section)) rule. Buildings that will be used partly for manu
facturing or research and development and partly for other purposes 
are eligible for a deferral on a proportionate basis. Subsection (304) 
of this ((section)) rule explains the procedure for apportionment.

(b) Hiring requirements. There are hiring requirements for quali
fying projects located in CEZs, in counties containing CEZs, or in 
contiguous counties. Total qualifying project costs, including any 
part of the project that would qualify under RCW 82.08.02565 and 
82.12.02565, must be examined to determine the number of positions as
sociated with the project. An applicant who knows at the time of ap
plication that he or she will not fill the required qualified employ
ment positions is not eligible for the deferral. Applicants must make 
good faith estimates of anticipated hiring. The applicant applies for 
a deferral of investment that correlates to the estimated number of 
persons to be hired. The investment must include the sales price of 
machinery and equipment eligible for the sales and use tax exemption 
under RCW 82.08.02565 and 82.12.02565. An applicant can amend the num
ber of persons hired until completion of the project. The qualified 
employment positions filled by December 31 of the year of completion 
are the benchmark to be used during the next seven years in determin
ing hiring compliance.

(i) Total qualifying project costs are divided by seven hundred 
fifty thousand, the result being the qualified employment positions.

(ii) In addition, the number of qualified employment positions 
created by an investment project will be reduced by the number of 
full-time employment positions maintained by the recipient in any oth
er community in this state that are displaced as a result of the in
vestment project. This reduction requires a reexamination of whether 
the seventy-five percent hiring requirement (as explained below) is 
met.

(iii) This number, which is the result of (i) and (ii) of this 
subsection, is the number of positions used as the benchmark over the 
life of the deferral. For recipients locating in a CEZ or a county 
containing a CEZ, seventy-five percent of the new positions must be 
filled by residents of a CEZ located in the county where the project 
is located. The department has instituted a geographic information 
system (GIS) to assist taxpayers in determining taxing jurisdiction 
boundaries, local tax rates, and a mapping and address lookup system 
to determine whether a specific address is within a CEZ. The system is 
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available on the department's internet web site at http://
www.dor.wa.gov. For recipients located in a contiguous county, resi
dents of an adjacent unemployment or governor-designated county must 
fill seventy-five percent of the new positions.

(iv) The qualified employment positions are reviewed each year, 
beginning December 31st of the year the project is operationally com
plete and each year for seven years. If the recipient has failed to 
create the requisite number of positions, the department will issue an 
assessment as explained under subsection (311) of this ((section)) 
rule.

(v) In addition to the hiring requirements for new positions un
der (b) of this subsection, the recipient of a deferral for an expan
sion or diversification of an existing facility must ensure that he or 
she maintains the same percentage of employment positions filled by 
residents of the contiguous county or the CEZ that existed prior to 
the application being made. This percentage must be maintained for 
seven years.

(vi) Qualified employment positions do not include those posi
tions filled by persons hired in excess of the ratio of one employee 
per required dollar of investment for which a deferral is granted. In 
the event an employee is either voluntarily or involuntarily separated 
from employment, the employment position will be considered filled if 
the employer is either training or actively recruiting a replacement 
employee, so long as the position is not actually vacant for any peri
od in excess of thirty consecutive days.

(304) Apportionment of costs between qualifying and nonqualifying 
investments. The deferral is allowable only in respect to investment 
in the construction of a new building or the expansion or renovation 
of existing buildings used in manufacturing, research and development, 
or commercial testing.

(a) Where a building(s) is used partly for manufacturing, re
search and development, or commercial testing and partly for purposes 
that do not qualify for deferral under this rule, the deferral will be 
determined by apportionment of the total project costs. The applicable 
tax deferral will be determined by apportionment according to the ra
tio of the square footage of that portion of the building(s) directly 
used for manufacturing, research and development, or commercial test
ing purposes bears to the square footage of the total building(s).
Apportionment formula:

Eligible square feet of building(s)
= Percent Eligible

Total square feet of building(s)

Percent Eligible x Total Project Costs = Eligible Costs.
"Total Project Costs" means cost of multipurpose buildings and other 
improvement costs associated with the deferral project. Machinery and 
equipment are not included in this calculation. Common areas, such as 
hallways and bathrooms, are not included in the square feet figure for 
either the numerator or the denominator. The cost of the common areas 
is multiplied by the percent eligible to determine the portion of the 
common area that is eligible for deferral.
Eligible Tax Deferred = Eligible Cost x Tax Rate.

(b) Qualified machinery and equipment is not subject to appor
tionment.
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(305) Leased equipment. The amount of tax deferral allowable for 

leased equipment is the amount of the consideration paid by the recip
ient to the lessor over the initial term of the lease, excluding any 
period of extension or option to renew, up to the last date for repay
ment of the deferred taxes. After that date the recipient must pay the 
appropriate sales taxes to the lessor for the remaining term of the 
lease.

(306) Application procedure and review process. An application 
for sales and use tax deferral under this program must be made prior 
to the initiation of construction and the acquisition of machinery and 
equipment. Persons who apply after construction is initiated or after 
acquisition of machinery and equipment are not eligible for the pro
gram. Applications for persons subject to hiring requirements must in
clude information regarding the estimated total project cost and the 
qualified employment positions.

(a) Application forms will be supplied to the applicant by the 
department upon request. The completed application may be sent by fax 
to 360-586-2163 or mailed to the following address:

((State of Washington))
Washington State Department of Revenue
Special Programs
P.O. Box 47477
Olympia, WA 98504-7477
(b) The department will verify the information contained in the 

application and approve or disapprove the application within sixty 
days. If approved, the department will issue a tax deferral certifi
cate. If disapproved, the department will notify the applicant as to 
the reason(s) for disapproval. The U.S. Post Office postmark or fax 
date will be used as the date of application.

(c) The applicant may seek administrative review of the depart
ment's disapproval of an application within thirty days from the date 
of notice of disallowance pursuant to the provisions of WAC 
458-20-100((, appeals, small claims and settlements)) (Informal admin
istrative reviews). The filing of a petition for review with the de
partment starts a review of departmental action.

(307) Eligible area criteria. The statewide and county unemploy
ment statistics last published by the department will be used to de
termine eligible areas based on unemployment. Median income county 
designation is based on data produced by the office of financial man
agement and made available to the department on November 1 of each 
year. The timber impact town designation is based on information pro
vided by the department of employment security.

If an investment project is located in an area that qualifies un
der more than one type of eligible area, the department will automati
cally assign the project to the eligible area that imposes the least 
burden on the taxpayer and with the greatest benefit to the taxpayer. 
If the applicant elects to be bound by the requirements of the other 
potential eligible area, the applicant must make a written statement 
to that effect. For example, on May 1, 1998, the city of Yakima quali
fies as a CEZ, and the entire county of Yakima qualifies as an unem
ployment county. The CEZ requirements are more restrictive than the 
unemployment county requirements. The department will assign the 
project to the distressed area eligible area unless the applicant 
elected to be bound by the CEZ requirements.

(308) Use of the certificate. A tax deferral certificate issued 
under this program is for the use of the recipient for deferral of 
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sales and use taxes due on each eligible investment project. Deferral 
is limited only to investment in qualified building or qualified ma
chinery and equipment as defined in subsection (301) of this ((sec
tion)) rule. Thus, sales and use taxes cannot be deferred on items 
that do not become part of the qualified buildings, machinery, or 
equipment. In addition, the deferral is not to be used to defer the 
taxes of the persons with whom the recipient does business, persons 
the recipient hires, or employees of the recipient.

The tax deferral certificate is used in a manner similar to that 
of a resale certificate as set forth in WAC 458-20-102, Resale certif
icates. The certificate holder must provide a copy of the tax deferral 
certificate to the seller at the time goods or services are purchased. 
The seller is relieved of the responsibility for collection of the 
sales or use tax upon presentation of the certificate. The seller must 
retain a copy of the certificate as part of its permanent records for 
a period of at least five years. A blanket certificate may be provided 
by the certificate holder and accepted by the seller covering all such 
purchases relative to the eligible project. The seller is liable for 
business and occupation tax on all tax deferral sales.

(309) Project operationally complete. An applicant must provide 
the department with the estimated cost of the investment project at 
the time the application is made. Following approval of the applica
tion and issuance of a deferral certificate, a certificate holder must 
notify the department, in writing, when the value of the investment 
project reaches the estimated cost as stated on the tax deferral cer
tificate.

(a) If a certificate holder has reached its level of estimated 
costs and the project is not operationally complete, the certificate 
holder may request an amended certificate stating a revised amount 
upon which the deferral is requested. Requests must be mailed or faxed 
to the department.

(b) The certificate holder must notify the department in writing 
when the construction project is operationally complete. The depart
ment will certify the date on which the project was operationally com
plete. The recipient of the deferral must maintain the manufacturing 
or research and development activity for eight years from this date.

(310) Reporting and monitoring procedure.
(a) Requirement to submit annual reports. Each recipient of a de

ferral granted after July 1, 1995, must submit a report to the depart
ment on December 31st of the year in which the investment project is 
certified by the department as having been operationally completed, 
and on December 31st of each of the seven succeeding calendar years. 
The report must be made to the department in a form and manner pre
scribed by the department. The report must contain information regard
ing the actual employment related to the project and any other infor
mation required by the department. If the recipient fails to submit a 
report or submits an inadequate or falsified report, the department 
may declare the amount of deferred taxes outstanding to be immediately 
due and payable. An inadequate or falsified report is one that con
tains material omissions or contains knowingly false statements and 
information.

(b) Requirement to submit annual surveys. Effective April 1, 
2004, each recipient of a tax deferral granted under chapter 82.60 RCW 
after June 30, 1994, must complete an annual survey instead of an an
nual report. If the economic benefits of the deferral are passed to a 
lessee as provided in RCW 82.60.020(4), the lessee must agree to com
plete the annual survey and the applicant is not required to complete 
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the annual survey. Refer to WAC 458-20-268 (Annual surveys for certain 
tax adjustments) for more information on the requirements to file an
nual surveys.

(311) Repayment of deferred taxes. Repayment of tax deferred un
der chapter 82.60 RCW is excused, except as otherwise provided in RCW 
82.60.070 and this subsection, on an investment project for which a 
deferral has been granted under chapter 82.60 RCW after June 30, 1994.

(a) Taxes deferred under this chapter need not be repaid on ma
chinery and equipment for lumber and wood product industries, and 
sales of or charges made for labor and services, of the type which 
qualified for exemption under RCW 82.08.02565 or 82.12.02565.

(b) The following describes the various circumstances under which 
repayment of the deferral may be required. Outstanding taxes are de
termined by reference to the following table. The table presumes the 
taxpayer maintained eligibility for the entire year.

Repayment Year  
Percentage of

Deferred Tax Waived
1 (Year operationally complete) 0%
2  0%
3  0%
4  10%
5  15%
6  20%
7  25%
8  30%

Any action taken by the department to disqualify a recipient for 
tax deferral or require payment of all or part of deferred taxes is 
subject to administrative review pursuant to the provisions of WAC 
458-20-100((, appeals, small claims and settlements)) (Informal admin
istrative reviews). The filing of a petition for review with the de
partment starts a review of departmental action. See subsection 
(24)(d) of this ((section)) rule for repayment and waiver for defer
rals with hiring requirements.

(c) Failure of investment project to satisfy general conditions. 
If, on the basis of the recipient's annual report or other informa
tion, including that submitted by the department of employment securi
ty, the department finds that an investment project is not eligible 
for tax deferral for reasons other than failure to create the required 
number of qualified employment positions, the department will declare 
the amount of deferred taxes outstanding to be immediately due. For 
example, a reason for disqualification would be that the facilities 
are not used for a manufacturing or research and development opera
tion.

(d) Failure of investment project to satisfy required employment 
positions conditions. If, on the basis of the recipient's annual re
port or other information, the department finds that an investment 
project has been operationally complete for three years and has failed 
to create the required number of qualified employment positions, the 
amount of taxes deferred will be immediately due. The department will 
assess interest at the rate and as provided for delinquent excise tax
es under RCW 82.32.050 (retroactively to the date the application was 
filed). There is no proration of the amount owed under this subsec
tion. No penalties will be assessed.
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(e) Failure of investment project to satisfy employee residency 

requirements. If, on the basis of the recipient's annual report or 
other information, the department finds that an investment project un
der RCW 82.60.040 (1)(b) or (c) has failed to comply with any require
ment of RCW 82.60.045 for any calendar year for which reports are re
quired under this subsection, twelve and one-half percent of the 
amount of deferred taxes will be immediately due. For each year a de
ferral's requirements are met twelve and one-half percent of the 
amount of deferred taxes will be waived. The department will assess 
interest at the rate provided for delinquent excise taxes under RCW 
82.32.050, retroactively to the date the application was filed. Each 
year the employment requirement is met, twelve and one-half percent of 
the deferred tax will be waived, if all other program requirements are 
met. No penalties will be assessed.

(f) The department of employment security makes and certifies to 
the department all determinations of employment and wages required un
der this subsection.

(312) Debt not extinguished because of insolvency or sale. Insol
vency or other failure of the recipient does not extinguish the debt 
for deferred taxes nor will the sale, exchange, or other disposition 
of the recipient's business extinguish the debt for the deferred tax
es. Transfer of ownership does not terminate the deferral. The defer
ral is transferred, subject to the successor meeting the eligibility 
requirements of this chapter, for the remaining periods of the defer
ral. Any person who becomes a successor (see WAC 458-20-216) to such 
investment project is liable for the full amount of any unpaid, defer
red taxes under the same terms and conditions as the original recipi
ent.

(313) Disclosure of information. Applications and reports re
ceived by the department under chapter 82.60 RCW are not confidential 
and are subject to disclosure. (RCW 82.60.100.) Effective April 1, 
2004, all information collected in annual surveys, except the amount 
of tax deferral taken, is confidential and not subject to disclosure. 
Information on the amount of tax deferral taken in annual surveys is 
not confidential and may be disclosed to the public upon request.

PART IV
Applications from July 1, 1994, to June 30, 1995

(401) Definitions. For the purposes of this part, the following 
definitions apply for applications made on and after July 1, 1994, and 
before July 1, 1995.

(a) "Acquisition of equipment or machinery" means the date the 
equipment and machinery is under the dominion and control of the re
cipient.

(b) "Applicant" means a person applying for a tax deferral under 
chapter 82.60 RCW.

(c) "Certificate holder" means an applicant to whom a tax defer
ral certificate has been issued.

(d) "Computer-related services" means services that are connected 
or interact directly in the manufacture of computer hardware or soft
ware or the programming of the manufactured hardware. This includes 
the manufacture of hardware such as chips, keyboards, monitors, any 
other hardware, and the components of these items. It includes creat
ing operating systems and software that will be copied and sold as 
canned software. "Computer-related services" does not include informa
tion services. The activities performed by the manufacturer to test, 
correct, revise, and upgrade software or hardware before they are ap
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proved for sale to the consumer are considered computer-related serv
ices in this instance.

(e) "Department" means the department of revenue.
(f) "Eligible area" means:
(i) Unemployment county. A county in which the average level of 

unemployment for the three calendar years preceding the year in which 
an application is filed exceeds the average state unemployment for 
those years by twenty percent. The department may compare the county's 
average unemployment rate in the prior three years to one hundred 
twenty percent of the state's average unemployment rate based on offi
cial unemployment figures published by the department of employment 
security;

(ii) MSA. A metropolitan statistical area, as defined by the Of
fice of Federal Statistical Policy and Standards, United States De
partment of Commerce, in which the average level of unemployment for 
the calendar year immediately preceding the year in which an applica
tion is filed under chapter 82.60 RCW exceeds the average state unem
ployment for such calendar year by twenty percent;

(iii) CEZ. A designated community empowerment zone approved under 
RCW 43.63A.700;

(iv) Timber impact area towns. A town with a population of less 
than twelve hundred persons that is located in a county that is a tim
ber impact area, as defined in RCW 43.31.601, but that is not an unem
ployment county as defined in this subsection;

(v) Contiguous county. A county that is contiguous to an unem
ployment county or a governor's designation county; or

(vi) Governor's designation county. A county designated by the 
governor as an eligible area under RCW 82.60.047.

(g)(i) "Eligible investment project" means that portion of an in
vestment project which:

(A) Is directly utilized to create at least one new full-time 
qualified employment position for each seven hundred fifty thousand 
dollars of investment on which a deferral is requested; and

(B) Either initiates a new operation, or expands or diversifies a 
current operation by expanding, equipping, or renovating an existing 
facility with costs in excess of twenty-five percent of the true and 
fair value of the facility prior to improvement. "Improvement" means 
the physical alteration by significant expansion, modernization, or 
renovation of an existing facility, excluding land, where the cost of 
such expansion, etc., exceeds twenty-five percent of the true and fair 
value of the existing facility prior to the initiation of the expan
sion or renovation. The term "improvement" is further defined to in
clude those portions of an existing facility which do not increase the 
usable floor space, but is limited to the renovation, modernization, 
or any other form of alteration or addition and the equipment and ma
chinery installed therein during the course of construction. The twen
ty-five percent test may be satisfied by considering the value of both 
the building and machinery and equipment; however, at least forty per
cent of the total renovation costs must be attributable to the physi
cal renovation of the building structure alone. "True and fair value" 
means the value listed on the assessment roles as determined by the 
county assessor for the buildings or equipment for ad valorem property 
tax purposes at the time of application.

(ii) "Eligible investment project" does not include either an in
vestment project undertaken by a light and power business as defined 
in RCW 82.16.010, other than cogeneration projects that are both an 
integral part of a manufacturing facility and owned at least fifty 
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percent by the manufacturer, or investment projects that have already 
received deferrals under chapter 82.60 RCW.

(h) "Industrial fixture" means an item attached to a building or 
to land. Fixtures become part of the real estate to which they are at
tached and upon attachment are classified as real property, not per
sonal property. Examples of "industrial fixtures" are fuel oil lines, 
boilers, craneways, and certain concrete slabs.

(i) "Initiation of construction," in regards to the construction 
of new buildings, means the commencement of on-site construction work.

(j) "Initiation of construction," in regards to the construction 
of expanding or renovating existing structures for the purpose of in
creasing floor space or production capacity used for manufacturing and 
research and development, means the commencement of the new construc
tion by renovation, modernization, or expansion, by physical altera
tion.

(k) "Investment project" means an investment in qualified build
ings or qualified machinery and equipment, including labor and serv
ices rendered in the planning, installation, and construction of the 
project. A person who does not build or remodel his or her own build
ing, but leases from a third party, is eligible for sales and use tax 
deferral on the machinery and equipment provided that an investment in 
qualified machinery and equipment is made by such person and a new 
structure used to house the manufacturing activities is constructed.

(l) "Manufacturing" has the meaning given in RCW 82.04.120. Manu
facturing, for purposes of the distressed area deferral program, also 
includes computer programming, the production of computer software, 
and other computer-related services, but only when the computer pro
gramming, production of computer software, or other computer-related 
services are performed by a manufacturer as defined in RCW 82.04.110 
and contribute to the production of a new, different, or useful sub
stance or article of tangible personal property for sale; and the ac
tivities performed by research and development laboratories and com
mercial testing laboratories. (Chapter 16, Laws of 2010.)

(m) "Operationally complete" means the project is capable of be
ing used for its intended purpose as described in the application.

(n) "Person" has the meaning given in RCW 82.04.030. "Person" 
does not include the state of Washington or its institutions. "Person" 
can be either a lessee or a lessor, who can apply separately for indi
vidual investment projects at the same site, if they comply with the 
other requirements of chapter 82.60 RCW. The lessor/owner of the 
structure is not eligible for deferral unless the underlying ownership 
of the buildings, machinery, or equipment vests exclusively in the 
lessor/owner, or unless the lessor has by written contract agreed to 
pass the economic benefit of the deferral to the lessee in the form of 
reduced rent payments.

(o) "Qualified buildings" are limited to structures used for man
ufacturing and research and development activities. "Qualified build
ings" include plant offices and warehouses if such facilities are es
sential or an integral part of a factory, mill, plant, or laboratory. 
"Office" means space used by professional, clerical, or administrative 
staff. For plant office space to be a qualified building its use must 
be essential or integral to the manufacturing or research and develop
ment operation. Office space that is used by supervisors and their 
staff, by technicians, by payroll staff, by the safety officer, and by 
the training staff are examples of qualifying office space. "Ware
house" means facilities used for the storage of raw materials or fin
ished goods.
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(p) "Qualified employment position" means a permanent full-time 

employee employed in the eligible investment project during the entire 
tax year. The "entire tax year" means the full-time position is filled 
for a period of twelve consecutive months. "Full time" means at least 
35 hours per week, 455 hours a quarter, or 1,820 hours a year.

(q) "Qualified machinery and equipment" means all new industrial 
and research fixtures, equipment, and support facilities that are an 
integral and necessary part of a manufacturing operation or research 
and development operation. "Qualified machinery and equipment" in
cludes: Computers, software, data processing equipment, laboratory 
equipment; manufacturing components such as belts, pulleys, shafts and 
moving parts; molds, tools and dies; operating structures; and all 
equipment used to control or operate machinery. It also includes ma
chinery and equipment acquired under the terms of a lease by the re
cipient. "New" as used in this subsection means either new to the tax
ing jurisdiction of the state or new to the certificate holder.

(r) "Research and development" means the development, refinement, 
testing, marketing, and commercialization of a product, service, or 
process before commercial sales have begun. As used in this subsec
tion, "commercial sales" excludes sales of prototypes or sales for 
market testing if the total gross receipts from such sales of the 
product, service, or process do not exceed one million dollars.

(s) "Recipient" means a person receiving a tax deferral under 
this program.

(402) Issuance of deferral certificate. The department will issue 
a sales and use tax deferral certificate for state and local sales and 
use taxes due under chapters 82.08, 82.12, and 82.14 RCW for an eligi
ble investment project. The department will state on the certificate 
the amount of tax deferral for which the recipient is eligible. Recip
ients must keep track of how much tax is deferred.

(403) Eligible investment amount.
(a) Projects located in unemployment counties, MSAs, governor-

designated counties, or timber impact towns are eligible for a defer
ral on the portion of the investment project that represents one new 
qualified employment position for each seven hundred fifty thousand 
dollars of investment. The eligible amount is computed by dividing the 
total qualifying project costs by seven hundred fifty thousand, the 
result being the qualified employment positions. In addition, the num
ber of qualified employment positions created by an investment project 
will be reduced by the number of full-time employment positions main
tained by the recipient in any other community in this state that are 
displaced as a result of the investment project. This is the number of 
positions used as the hiring benchmark. The qualified employment posi
tions must be filled by the end of year three. Monitoring and report
ing procedures are set forth in subsection (410) of this ((section)) 
rule. In addition, buildings that will be used partly for manufactur
ing or research and development and partly for other purposes are eli
gible for a deferral on a proportionate basis. Subsection (404) of 
this ((section)) rule explains the procedure for apportionment.

(b) Projects located in CEZs, counties containing CEZs, or coun
ties contiguous to an eligible county, are eligible for a deferral if 
the project meets specific hiring requirements. The recipient is eli
gible for a deferral on the portion of the investment project that 
represents one new qualified employment position for each seven hun
dred fifty thousand dollars of investment. The eligible amount is com
puted by dividing the total qualifying project costs by seven hundred 
fifty thousand, the result being the qualified employment positions. 
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This is the number of positions used as the hiring benchmark over the 
life of the deferral. The qualified employment positions are reviewed 
each year, beginning December 31st of the year the project is opera
tionally complete and each year for seven years. Monitoring and re
porting procedures are set forth in subsection (410) of this ((sec
tion)) rule. In addition, buildings that will be used partly for manu
facturing or research and development and partly for other purposes 
are eligible for a deferral on a proportionate basis. Subsection (404) 
of this ((section)) rule explains the procedure for apportionment.

(c) In addition to the hiring requirements for new positions un
der (b) of this subsection, the recipient of a deferral for an expan
sion or diversification of an existing facility must ensure that he or 
she maintains the same percentage of employment positions filled by 
residents of the contiguous county or the CEZ that existed prior to 
the application being made. This percentage must be maintained for 
seven years. The department has instituted a geographic information 
system (GIS) to assist taxpayers in determining taxing jurisdiction 
boundaries, local tax rates, and a mapping and address lookup system 
to determine whether a specific address is within a CEZ. The system is 
available on the department's internet web site at ((http://
www.dor.wa.gov)) www.dor.wa.gov.

(d) Qualified employment positions does not include those persons 
hired in excess of the ratio of one employee per required dollar of 
investment for which a deferral is granted. In the event an employee 
is either voluntarily or involuntarily separated from employment, the 
employment position will be considered filled if the employer is ei
ther training or actively recruiting a replacement employee so long as 
the position is not actually vacant for any period in excess of thirty 
consecutive days.

(404) Apportionment of costs between qualifying and nonqualifying 
investments. The deferral is allowable only in respect to investment 
in the construction of a new building or the expansion or renovation 
of existing buildings used in manufacturing, research and development.

(a) Where a building(s) is used partly for manufacturing or re
search and development and partly for purposes which do not qualify 
for deferral under this rule, the deferral will be determined by ap
portionment of the total project costs. The applicable tax deferral 
will be determined by apportionment according to the ratio of the 
square footage of that portion of the building(s) directly used for 
manufacturing or research and development purposes bears to the square 
footage of the total building(s).
Apportionment formula:

Eligible square feet of building(s)
= Percent Eligible

Total square feet of building(s)

Percent Eligible x Total Project Costs = Eligible Costs.
"Total Project Costs" means cost of multipurpose buildings and other 
improvement costs associated with the deferral project. Machinery and 
equipment are not included in this calculation. Common areas, such as 
hallways and bathrooms, are not included in the square feet figure for 
either the numerator or the denominator. The cost of the common areas 
is multiplied by the percent eligible to determine the portion of the 
common area that is eligible for deferral.
Eligible Tax Deferred = Eligible Cost x Tax Rate.
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(b) Qualified machinery and equipment is not subject to appor

tionment.
(405) Leased equipment. The amount of tax deferral allowable for 

leased equipment is the amount of the consideration paid by the recip
ient to the lessor over the initial term of the lease, excluding any 
period of extension or option to renew, up to the last date for repay
ment of the deferred taxes. After that date the recipient must pay the 
appropriate sales taxes to the lessor for the remaining term of the 
lease.

(406) Application procedure and review process. An application 
for sales and use tax deferral under this program must be made prior 
to the initiation of construction and the acquisition of machinery and 
equipment. Persons who apply after construction is initiated or after 
acquisition of machinery and equipment are not eligible for the pro
gram.

(a) Application forms will be supplied to the applicant by the 
department upon request. The completed application may be sent by fax 
to 360-586-2163 or mailed to the following address:

((State of Washington))
Washington State Department of Revenue
Special Programs
P.O. Box 47477
Olympia, WA 98504-7477
(b) The department will verify the information contained in the 

application and approve or disapprove the application within sixty 
days. If approved, the department will issue a tax deferral certifi
cate. If disapproved, the department will notify the applicant as to 
the reason(s) for disapproval. The U.S. Post Office postmark or fax 
date will be used as the date of application.

(c) The applicant may seek administrative review of the depart
ment's disapproval of an application within thirty days from the date 
of notice of disallowance pursuant to the provisions of WAC 
458-20-100((, appeals, small claims and settlements)) (Informal admin
istrative reviews). The filing of a petition for review with the de
partment starts a review of departmental action.

(407) Eligible area criteria. The department will use the state
wide and county unemployment statistics as last published by the de
partment. Timber impact town designation is based on information pro
vided by the department of employment security. The department will 
update the list of eligible areas by county, annually.

(408) Use of the certificate. A tax deferral certificate issued 
under this program will be for the use of the recipient for deferral 
of sales and use taxes due on each eligible investment project. Defer
ral is limited only to investment in qualified buildings or qualified 
machinery and equipment as defined in subsection (401) of this ((sec
tion)) rule. Thus, sales and use taxes cannot be deferred on items 
that do not become part of the qualified buildings, machinery, or 
equipment. In addition, the deferral is not to be used to defer the 
taxes of the persons with whom the recipient does business, persons 
the recipient hires, or employees of the recipient. The tax deferral 
certificate is be used in a manner similar to that of a resale certif
icate as set forth in WAC 458-20-102, Resale certificates. The certif
icate holder must provide a copy of the tax deferral certificate to 
the seller at the time goods or services are purchased. The seller 
will be relieved of the responsibility for collection of the sales or 
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use tax upon presentation of the certificate. The seller must retain a 
copy of the certificate as part of its permanent records for a period 
of at least five years. A blanket certificate may be provided by the 
certificate holder and accepted by the seller covering all such pur
chases relative to the eligible project. The seller is liable for 
business and occupation tax on all tax deferral sales.

(409) Project operationally complete. An applicant must provide 
the department with the estimated cost of the investment project at 
the time the application is made. Following approval of the applica
tion and issuance of a tax deferral certificate, a certificate holder 
must notify the department, in writing, when the value of the invest
ment project reaches the estimated cost as stated on the tax deferral 
certificate.

(a) If a certificate holder has reached its level of estimated 
costs and the project is not operationally complete, the certificate 
holder may request an amended certificate stating a revised amount 
upon which the deferral of sales and use taxes is requested. Requests 
must be mailed or faxed to the department.

(b) The certificate holder must notify the department in writing 
when the construction project is operationally complete. The depart
ment will certify the date on which the project was operationally com
plete. The recipient of the deferral must maintain the manufacturing 
or research and development activity for eight years from this date.

(c) The recipient will be notified in writing of the total amount 
of deferred taxes, the date(s) upon which the deferred taxes must be 
paid, and any reports required to be submitted in the subsequent 
years. If the department disallows any portion of the amount of sales 
and use taxes requested for deferral, the recipient may seek adminis
trative review of the department's action within thirty days from the 
date of the notice of disallowance pursuant to the provisions of WAC 
458-20-100((, appeals, small claims and settlements)) (Informal admin
istrative reviews). The filing of a petition for review with the de
partment starts a review of departmental action.

(410) Reporting and monitoring procedure.
(a) Requirement to submit annual reports. Each recipient of a 

sales and use tax deferral must submit a report to the department on 
December 31st of the year in which the investment project is certified 
by the department as having been operationally completed, and on De
cember 31st of each of the seven succeeding calendar years. The report 
must be made to the department in a form and manner prescribed by the 
department. The report must contain information regarding the actual 
employment related to the project and any other information required 
by the department. If the recipient fails to submit a report or sub
mits an inadequate or falsified report, the department may declare the 
amount of deferred taxes outstanding to be immediately due and paya
ble. An inadequate or falsified report is one that contains material 
omissions or contains knowingly false statements and information.

(b) Requirement to submit annual surveys. Effective April 1, 
2004, each recipient of a tax deferral granted under chapter 82.60 RCW 
after June 30, 1994, must complete an annual survey instead of an an
nual report. If the economic benefits of the deferral are passed to a 
lessee as provided in RCW 82.60.020(4), the lessee must agree to com
plete the annual survey and the applicant is not required to complete 
the annual survey. Refer to WAC 458-20-268 (Annual surveys for certain 
tax adjustments) for more information on the requirements to file an
nual surveys.
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(411) Repayment of deferred taxes. Repayment of tax deferred un

der chapter 82.60 RCW is excused, except as otherwise provided in RCW 
82.60.070 and this subsection on an investment project for which a de
ferral has been granted under chapter 82.60 RCW after June 30, 1994.

(a) The following describes the various circumstances under which 
repayment of the deferral may be required. Outstanding taxes are de
termined by reference to the following table. The table presumes the 
taxpayer maintained eligibility for the entire year. See subsection 
(c) for repayment and waiver for deferrals with hiring requirements.

Repayment Year  
Percentage of

Deferred Tax Waived
1 (Year operationally complete) 0%
2  0%
3  0%
4  10%
5  15%
6  20%
7  25%
8  30%

Any action taken by the department to disqualify a recipient for 
tax deferral or require payment of all or part of deferred taxes is 
subject to administrative review pursuant to the provisions of WAC 
458-20-100((, appeals, small claims and settlements)) (Informal admin
istrative reviews). The filing of a petition for review with the de
partment starts a review of departmental action.

(b) Failure of investment project to satisfy general conditions. 
If, on the basis of the recipient's annual report or other informa
tion, including that submitted by the department of employment securi
ty, the department finds that an investment project is not eligible 
for tax deferral, other than failure to create the required number of 
positions, the department will declare the amount of deferred taxes 
outstanding to be immediately due. For example, a reason for disquali
fication would be that the facility is not used for manufacturing or 
research and development operations.

(c) Failure of investment project to satisfy employment positions 
conditions. If, on the basis of the recipient's annual report or other 
information, the department finds that an investment project has been 
operationally complete for three years and has failed to create the 
required number of qualified employment positions, the amount of taxes 
deferred will be immediately due. The department will assess interest 
at the rate and as provided for delinquent excise taxes under RCW 
82.32.050 (retroactively to the date of deferral). No penalties will 
be assessed.

(d) Failure of investment project to satisfy employee residency 
requirements. If, on the basis of the recipient's annual report or 
other information, the department finds that an investment project un
der RCW 82.60.040 (1)(b) or (c) has failed to comply with the special 
hiring requirements of RCW 82.60.045 for any calendar year for which 
reports are required under this subsection, twelve and one-half per
cent of the amount of deferred taxes will be immediately due. For each 
year a deferral's requirements are met twelve and one-half percent of 
the amount of deferred taxes will be waived. The department will as
sess interest at the rate provided for delinquent excise taxes under 
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RCW 82.32.050, retroactively to the date of deferral. No penalties 
will be assessed.

(e) The department of employment security makes and certifies to 
the department all determinations of employment and wages required un
der this subsection, per request.

(412) Debt not extinguished because of insolvency or sale. Insol
vency or other failure of the recipient does not extinguish the debt 
for deferred taxes nor will the sale, exchange, or other disposition 
of the recipient's business extinguish the debt for the deferred tax
es. Transfer of ownership does not terminate the deferral. The defer
ral is transferred, subject to the successor meeting the eligibility 
requirements of this chapter, for the remaining periods of the defer
ral. Any person who becomes a successor (see WAC 458-20-216) to such 
investment project is liable for the full amount of any unpaid, defer
red taxes under the same terms and conditions as the original recipi
ent.

(413) Disclosure of information. Applications and reports re
ceived by the department under chapter 82.60 RCW are not confidential 
and are subject to disclosure. (RCW 82.60.100.) Effective April 1, 
2004, all information collected in annual surveys, except the amount 
of tax deferral taken, is confidential and not subject to disclosure. 
Information on the amount of tax deferral taken in annual surveys is 
not confidential and may be disclosed to the public upon request.

PART V
Applications from July 1, 1992, to June 30, 1994

(501) Definitions. For the purposes of this part, the following 
definitions apply for applications made after July 1, 1992, but before 
July 1, 1994:

(a) "Acquisition of equipment or machinery" means the equipment 
and machinery is under the dominion and control of the recipient.

(b) "Applicant" means a person applying for a tax deferral under 
chapter 82.60 RCW.

(c) "Certificate holder" means an applicant to whom a tax defer
ral certificate has been issued.

(d) "Computer-related services" means services that are connected 
or interact directly in the manufacture of computer hardware or soft
ware or the programming of the manufactured hardware. This includes 
the manufacture of hardware such as chips, keyboards, monitors, any 
other hardware, and the components of these items. It includes creat
ing operating systems and software that will be copied and sold as 
canned software. "Computer-related services" does not include informa
tion services. The activities performed by the manufacturer to test, 
correct, revise, and upgrade software or hardware before they are ap
proved for sale to the consumer are considered computer-related serv
ices in this instance.

(e) "Department" means the department of revenue.
(f) "Eligible area" means:
(i) Unemployment county. A county in which the average level of 

unemployment for the three calendar years preceding the year in which 
an application is filed exceeds the average state unemployment for 
those years by twenty percent. The department may compare the county's 
average unemployment rate in the prior three years to one hundred 
twenty percent of the state's average unemployment rate based on offi
cial unemployment figures published by the department of employment 
security;
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(ii) MSA. A metropolitan statistical area, as defined by the Of

fice of Federal Statistical Policy and Standards, United States De
partment of Commerce, in which the average level of unemployment for 
the calendar year immediately preceding the year in which an applica
tion is filed under chapter 82.60 RCW exceeds the average state unem
ployment for such calendar year by twenty percent; or

(iii) CEZ. Beginning July 1, 1993, a designated community empow
erment zone approved under RCW 43.63A.700.

(g)(i) "Eligible investment project" means that portion of an in
vestment project which:

(A) Is directly utilized to create at least one new full-time 
qualified employment position for each three hundred thousand dollars 
of investment on which a deferral is requested; and

(B) Either initiates a new operation, or expands or diversifies a 
current operation by expanding, or renovating an existing building 
with costs in excess of twenty-five percent of the true and fair value 
of the plant complex prior to improvement. "Improvement" means the 
physical alteration by significant expansion, modernization, or reno
vation of an existing plant complex, excluding land, where the cost of 
such expansion, etc., exceeds twenty-five percent of the true and fair 
value of the existing plant complex prior to the initiation of the ex
pansion or renovation. The term "improvement" is further defined to 
include those portions of an existing building which do not increase 
the usable floor space, but is limited to the renovation, moderniza
tion, or any other form of alteration or addition and the equipment 
and machinery installed therein during the course of construction. The 
twenty-five percent test may be satisfied by considering the value of 
both the building and machinery and equipment; however, at least forty 
percent of the total renovation costs must be attributable to the 
physical renovation of the building structure alone. "True and fair 
value" means the value listed on the assessment rolls as determined by 
the county assessor for the land, buildings, or equipment for ad val
orem property tax purposes at the time of application; or

(C) Acquires machinery and equipment to be used for either manu
facturing or research and development. The lessor/owner of the struc
ture is not eligible for a deferral unless the underlying ownership of 
the buildings, machinery, and equipment vests exclusively in the same 
person.

(ii) "Eligible investment project" does not include any portion 
of an investment project undertaken by a light and power business as 
defined in RCW 82.16.010 or investment projects that have already re
ceived deferrals under chapter 82.60 RCW.

(h) "Industrial fixture" means an item attached to a building or 
to land. Fixtures become part of the real estate to which they are at
tached and upon attachment are classified as real property, not per
sonal property. Examples of "industrial fixtures" are fuel oil lines, 
boilers, craneways, and certain concrete slabs.

(i) "Initiation of construction," in regards to the construction 
of new buildings, means the commencement of on-site construction work.

(j) "Initiation of construction," in regards to the construction 
of expanding or renovating existing structures for the purpose of in
creasing floor space or production capacity used for manufacturing and 
research and development, means the commencement of new construction 
by renovation, modernization, or expansion, by physical alteration.

(k) "Investment project" means an investment in qualified build
ings and qualified machinery and equipment, including labor and serv
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ices rendered in the planning, installation, and construction of the 
project.

(l) "Manufacturing" has the meaning given in RCW 82.04.120. Manu
facturing, for purposes of the distressed area deferral program, also 
includes computer programming, the production of computer software, 
and other computer-related services, but only when the computer pro
gramming, production of computer software, or other computer-related 
services are performed by a manufacturer as defined in RCW 82.04.110 
and contribute to the production of a new, different, or useful sub
stance or article of tangible personal property for sale; and the ac
tivities performed by research and development laboratories and com
mercial testing laboratories. (Chapter 16, Laws of 2010.)

(m) "Operationally complete" means the project is capable of be
ing used for its intended purpose as described in the application.

(n) "Person" has the meaning given in RCW 82.04.030. "Person" 
does not include the state of Washington or its institutions. "Person" 
can be either a lessee or a lessor, who can apply separately for indi
vidual investment projects at the same site, if they comply with the 
other requirements of this chapter. The lessor/owner of the structure 
is not eligible for deferral unless the underlying ownership of the 
buildings, machinery, or equipment vests in the lessor/owner.

(o) "Qualified buildings" are limited to structures used for man
ufacturing and research and development activities. "Qualified build
ings" include plant offices and warehouses if such facilities are es
sential or an integral part of a factory, mill, plant, or laboratory. 
"Office" means space used by professional, clerical, or administrative 
staff. For plant office space to be a qualified building, its use must 
be essential or integral to the manufacturing or research and develop
ment operation. Office space that is used by supervisors and their 
staff, by technicians, by payroll staff, by the safety officer, and by 
the training staff are examples of qualifying office space. "Ware
house" means facilities used for the storage of raw materials or fin
ished goods.

(p) "Qualified employment position" means a permanent full-time 
employee employed in the eligible investment project during the entire 
tax year. The "entire tax year" means the full-time position is filled 
for a period of twelve consecutive months. "Full time" means at least 
35 hours a week, 455 hours a quarter, or 1,820 hours a year.

(q) "Qualified machinery and equipment" means all new industrial 
and research fixtures, equipment, and support facilities that are an 
integral and necessary part of a manufacturing operation or research 
and development operation. "Qualified machinery and equipment" in
cludes: Computers, software, data processing equipment, laboratory 
equipment; manufacturing components such as belts, pulleys, shafts and 
moving parts; molds, tools and dies; operating structures; and all 
equipment used to control or operate machinery. It also includes ma
chinery and equipment acquired under the terms of a long- or short-
term lease by the recipient. "New" as used in this subsection means 
either new to the taxing jurisdiction of the state or new to the cer
tificate holder.

(r) "Recipient" means a person receiving a tax deferral under 
this program.

(s) "Research and development" means the development, refinement, 
testing, marketing, and commercialization of a product, service, or 
process before commercial sales have begun. As used in this subsec
tion, "commercial sales" excludes sales of prototypes or sales for 
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market testing if the total gross receipts from such sales of the 
product, service, or process do not exceed one million dollars.

(502) Issuance of deferral certificate. The department will issue 
a sales and use tax deferral certificate for state and local sales and 
use taxes due under chapters 82.08, 82.12, and 82.14 RCW for an eligi
ble investment project. The department will state on the certificate 
the amount of tax deferral for which the recipient is eligible. Recip
ients must keep track of how much deferral is taken.

(503) Eligible investment amount. Recipients are eligible for a 
deferral on investment used to create employment positions.

(a) Total qualifying project costs must be examined to determine 
the number of positions associated with the project. Total qualifying 
project costs are divided by three hundred thousand, the result being 
the qualified employment positions. This is the number of positions 
used as the hiring benchmark at the end of year three. The qualified 
employment positions are reviewed in the third year, following Decem
ber 31st of the year the project is operationally complete. If the re
cipient has failed to create the requisite number of positions, the 
department will issue an assessment under subsection (511) of this 
((section)) rule. Buildings that will be used partly for manufacturing 
or research and development and partly for other purposes are eligible 
for a deferral on a proportionate basis. Subsection (504) of this 
((section)) rule explains the procedure for apportionment.

(b) Qualified employment positions does not include those persons 
hired in excess of the ratio of one employee per required dollar of 
investment for which a deferral is granted. In the event an employee 
is either voluntarily or involuntarily separated from employment, the 
employment position will be considered filled if the employer is ei
ther training or actively recruiting a replacement employee so long as 
the position is not actually vacant for any period in excess of thirty 
consecutive days.

(504) Apportionment of costs between qualifying and nonqualifying 
investments. The deferral is allowable only in respect to investment 
in the construction of a new building or the expansion or renovation 
of existing buildings directly used in manufacturing, research and de
velopment, or commercial testing laboratories.

(a) Where a building(s) is used partly for manufacturing or re
search and development, or commercial testing and partly for purposes, 
which do not qualify for deferral under this rule, the deferral will 
be determined by apportionment of the total project costs. The appli
cable tax deferral will be determined by apportionment according to 
the ratio of the square footage of that portion of the building(s) di
rectly used for manufacturing or research and development purposes 
bears to the square footage of the total building(s).
Apportionment formula:

Eligible square feet of building(s)
= Percent Eligible

Total square feet of building(s)

Percent Eligible x Total Project Costs = Eligible Costs.
"Total Project Costs" means cost of multipurpose buildings and other 
improvement costs associated with the deferral project. Machinery and 
equipment are not included in this calculation. Common areas, such as 
hallways and bathrooms, are not included in the square feet figure for 
either the numerator or the denominator. The cost of the common areas 
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is multiplied by the percent eligible to determine the portion of the 
common area that is eligible for deferral.
Eligible Tax Deferred = Eligible Cost x Tax Rate.

(b) Qualified machinery and equipment is not subject to appor
tionment.

(505) Leased equipment. The amount of tax deferral allowable for 
leased equipment is the amount of the consideration paid by the recip
ient to the lessor over the initial term of the lease, excluding any 
period of extension or option to renew, up to the last date for repay
ment of the deferred taxes. After that date the recipient must pay the 
appropriate sales taxes to the lessor for the remaining term of the 
lease.

(506) Application procedure and review process. An application 
for sales and use tax deferral under this program must be made prior 
to the initiation of construction and the acquisition of equipment or 
machinery. Persons who apply after construction is initiated or fin
ished or after acquisition of machinery and equipment are not eligible 
for the program.

(a) Application forms will be supplied to the applicant by the 
department upon request. The completed application may be sent by fax 
to 360-586-2163 or mailed to the following address:

((State of Washington))
Washington State Department of Revenue
Special Programs
P.O. Box 47477
Olympia, WA 98504-7477
(b) The department will verify the information contained in the 

application and either approve or disapprove the application within 
sixty days. If approved, the department will issue a tax deferral cer
tificate. If disapproved, the department will notify the applicant as 
to the reason(s) for disapproval. The U.S. Post Office postmark or fax 
date will be used as the date of application.

(c) The applicant may seek administrative review of the depart
ment's refusal to issue a certificate pursuant to the provisions of 
WAC 458-20-100((, appeals, small claims and settlements)) (Informal 
administrative reviews), within thirty days from the date of notice of 
the department's refusal, or within any extension of such time granted 
by the department. The filing of a petition for review with the de
partment starts a review of departmental action.

(507) Unemployment criteria. For purposes of making application 
for tax deferral and of approving such applications, the statewide and 
county unemployment statistics last published by the department will 
be used to determine eligible areas. The department will update the 
list of eligible areas by county, on an annual basis.

(508) Use of the certificate. A tax deferral certificate issued 
under this program is for the use of the recipient for deferral of 
sales and use taxes due on each eligible investment project. Deferral 
is limited only to investment in qualified buildings or qualified ma
chinery and equipment as defined in subsection (501) of this ((sec
tion)) rule. Thus, sales and use taxes cannot be deferred on items 
that do not become part of the qualified buildings, machinery, or 
equipment.

The tax deferral certificate is to be used in a manner similar to 
that of a resale certificate as set forth in WAC 458-20-102, Resale 
certificates. The certificate holder must provide a copy of the tax 
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deferral certificate to the seller at the time goods or services are 
purchased. The seller will be relieved of the responsibility for col
lection of the sales or use tax upon presentation of the certificate. 
The seller must retain a copy of the certificate as part of its perma
nent records for a period of at least five years. A blanket certifi
cate may be provided by the certificate holder and accepted by the 
seller covering all such purchases relative to the eligible project. 
The seller is liable for business and occupation tax on all tax defer
ral sales. The deferral certificate is to defer the taxes of the re
cipient. For example, the deferral is not to be used to defer the tax
es of the persons with whom the recipient does business, persons the 
recipient hires, or employees of the recipient.

(509) Project operationally complete. An applicant must provide 
the department with the estimated cost of the investment project at 
the time the application is made. Following approval of the applica
tion and issuance of a tax deferral certificate, a certificate holder 
must notify the department, in writing, when the value of the invest
ment project reaches the estimated cost as stated on the tax deferral 
certificate.

(a) If a certificate holder has reached its level of estimated 
costs and the project is not operationally complete, the certificate 
holder may request an amended certificate stating a revised amount 
upon which the deferral of sales and use taxes is requested. Requests 
must be mailed or faxed to the department.

(b) The certificate holder must notify the department in writing 
when the construction project is operationally complete. The depart
ment will certify the date on which the project was operationally com
plete. The recipient of the deferral must maintain the manufacturing 
or research and development activity for eight years from this date.

(c) The recipient will be notified in writing of the total amount 
of deferred taxes, the date(s) upon which the deferred taxes must be 
paid, and any reports required to be submitted in the subsequent 
years. If the department disallows all or any portion of the amount of 
sales and use taxes requested for deferral, the recipient may seek ad
ministrative review of the department's action pursuant to the provi
sions of WAC 458-20-100, within thirty days from the date of the no
tice of disallowance.

(510) Reporting and monitoring procedure. Requirement to submit 
annual reports. Each recipient of a sales and use tax deferral must 
submit a report to the department on December 31st of each year during 
the repayment period until the tax deferral is repaid. The report must 
be made to the department in a form and manner prescribed by the de
partment. The report must contain information regarding the actual em
ployment related to the project and any other information required by 
the department. If the recipient fails to submit a report or submits 
an inadequate or falsified report, the department may declare the 
amount of deferred taxes outstanding to be immediately assessed and 
payable. An inadequate or falsified report is one that contains mate
rial omissions or contains knowingly false statements and information.

(511) Repayment of deferred taxes. The recipient must begin pay
ing the deferred taxes in the third year after the date certified by 
the department as the date on which the construction project has been 
operationally completed.

(a) The first payment will be due on December 31st of the third 
calendar year after such certified date, with subsequent annual pay
ments due on December 31st of the following four years, with amounts 
of payment scheduled as follows:
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Repayment Year  

Percentage of
Deferred Tax Repaid

1 (Year certified operationally 
complete)

0%

2  0%
3  0%
4  10%
5  15%
6  20%
7  25%
8  30%

(b) The department may authorize an accelerated repayment sched
ule upon request of the recipient. Interest will not be charged on any 
taxes deferred under this part during the period of deferral, although 
other penalties and interest applicable to delinquent excise taxes may 
be assessed and imposed for any delinquent payments during the repay
ment period pursuant to chapter 82.32 RCW.

(c) Taxes deferred on the sale or use of labor directly applied 
in the construction of an investment project for which deferral has 
been granted need not be repaid, provided eligibility for the granted 
tax deferral has been perfected by meeting all of the eligibility re
quirements, based upon the recipient's annual December 31 reports and 
any other information available to the department. The recipient must 
establish, by clear and convincing evidence, the value of all con
struction and installation labor for which repayment of sales tax is 
sought to be excused. Such evidence must include, but is not limited 
to: A written, signed, and dated itemized billing from construction/
installation contractors or independent third party labor providers 
which states the value of labor charged separately from the value of 
materials. This information must be maintained in the recipient's per
manent records for the department's review and verification. In the 
absence of such itemized billings in its permanent records, no recipi
ent may be excused from repayment of sales tax on the value of labor 
in an amount exceeding thirty percent of its gross construction or in
stallation contract charges. The value of labor for which an excuse 
from repayment of sales or use tax may be received will not exceed the 
value which is subject to such taxes under the general provisions of 
chapters 82.08 and 82.12 RCW.

(d) Failure of investment project to satisfy general conditions. 
If, on the basis of the recipient's annual report or other informa
tion, including that submitted by the department of employment securi
ty, the department finds that an investment project is not eligible 
for tax deferral for reasons other than failure to create the required 
number of qualified employment positions, the department will declare 
the amount of deferred taxes outstanding to be immediately due. For 
example, a reason for disqualification would be the facility is not 
used for a manufacturing or research and development operation.

(e) Failure of investment project to satisfy required employment 
positions. If, on the basis of the recipient's annual report or other 
information, the department finds that an investment project has been 
operationally complete for three years and has failed to create the 
required number of qualified employment positions, the department will 
assess interest but not penalties, on the deferred taxes for the 
project. The department will assess interest at the rate provided for 
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delinquent excise taxes under RCW 82.32.050, retroactively to the date 
of the date of deferral. No penalties will be assessed.

(f) The department of employment security makes and certifies to 
the department all determinations of employment and wages required un
der this subsection, per request.

(g) Any action taken by the department to assess interest or dis
qualify a recipient for tax deferral will be subject to administrative 
review pursuant to the provisions of WAC 458-20-100((, appeals, small 
claims and settlements)) (Informal administrative reviews). The filing 
of a petition for review with the department starts a review of de
partmental action.

(512) Debt not extinguished because of insolvency or sale. Insol
vency or other failure of the recipient does not extinguish the debt 
for deferred taxes nor will the sale, exchange, or other disposition 
of the recipient's business extinguish the debt for the deferred tax
es. Transfer of ownership does not terminate the deferral. The defer
ral is transferred, subject to the successor meeting the eligibility 
requirements of this chapter, for the remaining periods of the defer
ral. Any person who becomes a successor (see WAC 458-20-216) to such 
investment project will be liable for the full amount of any unpaid, 
deferred taxes under the same terms and conditions as the original re
cipient.

(513) Disclosure of information. Applications and reports re
ceived by the department under chapter 82.60 RCW are not confidential 
and are subject to disclosure. (RCW 82.60.100.)

AMENDATORY SECTION (Amending WSR 10-21-044, filed 10/13/10, effective 
11/13/10)

WAC 458-20-24003  Tax incentives for high technology businesses. 
(1) Introduction. This ((section)) rule explains the tax incentives, 
contained in chapter 82.63 RCW and RCW 82.04.4452, which apply to 
businesses engaged in research and development or pilot scale manufac
turing in Washington in five high technology areas: Advanced comput
ing, advanced materials, biotechnology, electronic device technology, 
and environmental technology. Eligibility for high technology or re
search and development tax incentives offered by the federal govern
ment or any other jurisdiction does not establish eligibility for 
Washington's programs.

This ((section)) rule contains examples that identify a number of 
facts and then state a conclusion. The examples should be used only as 
a general guide. The tax results in all situations must be determined 
after a review of all facts and circumstances. Assume all the examples 
below occur on or after June 10, 2004, unless otherwise indicated.

(2) Organization of the ((section)) rule. The information provi
ded in this ((section)) rule is divided into three parts.

(a) Part I provides information on the sales and use tax deferral 
program under chapter 82.63 RCW.

(b) Part II provides information on the sales and use tax exemp
tion available for persons engaged in certain construction activities 
for the federal government under RCW 82.04.190(6).

(c) Part III provides information on the business and occupation 
tax credit on research and developing spending under RCW 82.04.4452.
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PART I

SALES AND USE TAX DEFERRAL PROGRAM

(3) Who is eligible for the sales and use tax deferral program? A 
person engaged in qualified research and development or pilot scale 
manufacturing in Washington in the five high technologies areas is el
igible for this deferral program for its eligible investment project.

(a) What does the term "person" mean for purposes of this defer
ral program? "Person" has the meaning given in RCW 82.04.030. Effec
tive June 10, 2004, "person" also includes state universities as de
fined in RCW 28B.10.016. "Person" can be either a lessee or a lessor, 
who can apply separately for individual investment projects at the 
same site, if they comply with the other requirements of chapter 82.63 
RCW.

(i) Effective June 10, 2004, the lessor or owner of the qualified 
building is not eligible for a deferral unless:

(A) The underlying ownership of the buildings, machinery, and 
equipment vests exclusively in the same person; or

(B) All of the following conditions are met:
(I) The lessor by written contract agrees to pass the economic 

benefit of the deferral to the lessee;
(II) The lessee that receives the economic benefit of the defer

ral agrees in writing with the department to complete the annual sur
vey required under RCW 82.63.020(2);

(III) The lessee must receive an economic benefit from the lessor 
no less than the amount of tax deferred by the lessor; and

(IV) Upon request, the lessor must provide the department with 
written documentation to support the eligibility of the deferral, in
cluding any type of payment, credit, or other financial arrangement 
between the lessor or owner of the qualified building and the lessee.

For example, economic benefit of the deferral is passed through 
to the lessee when evidenced by written documentation that the amounts 
paid to the lessor for construction of tenant improvements are reduced 
by the amount of the sales tax deferred, or that the lessee receives 
more tenant improvements through a credit for tenant improvements or 
other mechanism in the lease equal to the amount of the sales tax de
ferred.

(ii) Prior to June 10, 2004, the lessor or owner of the qualified 
building is not eligible for a deferral unless the underlying owner
ship of the buildings, machinery, and equipment vests exclusively in 
the same person, or unless the lessor by written contract agrees to 
pass the economic benefit of the deferral to the lessee in the form of 
reduced rent payments.

(iii) The lessor of the qualified building who receives a letter 
of intent from a qualifying lessee may be eligible for deferral, as
suming that all other requirements of chapter 82.63 RCW are met. At 
the time of application, the lessor must provide to the department a 
letter of intent by the lessee to lease the qualified building and any 
other information to prove that the lessee will engage in qualified 
research and development or pilot scale manufacturing once the build
ing construction is complete. After the investment project is certi
fied as operationally complete, the lessee must actually occupy the 
building as a lessee and engage in qualified research and development 
or pilot scale manufacturing. Otherwise, deferred taxes will be imme
diately due to the lessor, and interest will be assessed retroactively 
from the date of deferral.
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(b) What is "qualified research and development" for purposes of 

this ((section)) rule? "Qualified research and development" means re
search and development performed within this state in the fields of 
advanced computing, advanced materials, biotechnology, electronic de
vice technology, and environmental technology.

(c) What is "research and development" for purposes of this 
((section)) rule? "Research and development" means activities per
formed to discover technological information, and technical and non
routine activities concerned with translating technological informa
tion into new or improved products, processes, techniques, formulas, 
inventions, or software.

The term includes exploration of a new use for an existing drug, 
device, or biological product if the new use requires separate licens
ing by the Federal Food and Drug Administration under chapter 21 
C.F.R., as amended.

The term does not include adaptation or duplication of existing 
products where the products are not substantially improved by applica
tion of the technology, nor does the term include surveys and studies, 
social science and humanities research, market research or testing, 
quality control, sale promotion and service, computer software devel
oped for internal use, and research in areas such as improved style, 
taste, and seasonal design.

(i) A person need not both discover technological information and 
translate technological information into new or improved products, 
processes, techniques, formulas, inventions, or software in order to 
engage in research and development. A person may perform either activ
ity alone and be engaged in research and development.

(ii) To discover technological information means to gain knowl
edge of technological information through purposeful investigation. 
The knowledge sought must be of something not previously known or, if 
known, only known by persons who have not made the knowledge available 
to the public.

(iii) Technological information is information related to the ap
plication of science, especially with respect to industrial and com
mercial objectives. Industrial and commercial objectives include both 
sale and internal use (other than internal use software). The transla
tion of technological information into new or improved products, pro
cesses, techniques, formulas, inventions, or software does not require 
the use of newly discovered technological information to qualify as 
research and development.

(iv) The translation of technological information requires both 
technical and nonroutine activities.

(A) An activity is technical if it involves the application of 
scientific, engineering, or computer science methods or principles.

(B) An activity is nonroutine if it:
(I) Is undertaken to achieve a new or improved function, perform

ance, reliability, or quality; and
(II) Is performed by engineers, scientists, or other similarly 

qualified professionals or technicians; and
(III) Involves a process of experimentation designed to evaluate 

alternatives where the capability or the method of achieving the new 
or improved function, performance, reliability, or quality, or the ap
propriate design of the desired improvement, is uncertain at the be
ginning of the taxpayer's research activities. A process of experimen
tation must seek to resolve specific uncertainties that are essential 
to attaining the desired improvement.
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(v) A product is substantially improved when it functions funda

mentally differently because of the application of technological in
formation. This fundamental difference must be objectively measured. 
Examples of objective measures include increased value, faster opera
tion, greater reliability, and more efficient performance. It is not 
necessary for the improvement to be successful for the research to 
qualify.

(vi) Computer software development may qualify as research and 
development involving both technical and nonroutine activities con
cerned with translating technological information into new or improved 
software, when it includes the following processes: Software concept, 
software design, software design implementation, conceptual freeze, 
alpha testing, beta testing, international product localization proc
ess, and other processes designed to eliminate uncertainties prior to 
the release of the software to the market for sale. Research and de
velopment ceases when the software is released to the market for sale.

Postrelease software development may meet the definition of re
search and development under RCW 82.63.010(16), but only if it in
volves both technical and nonroutine activities concerned with trans
lating technological information into improved software. All facts and 
circumstances are considered in determining whether postrelease soft
ware development meets the definition of research and development.

(vii) Computer software is developed for internal use if it is to 
be used only by the person by whom it is developed. If it is to be 
available for sale, lease, or license, it is not developed for inter
nal use, even though it may have some internal applications. If it is 
to be available for use by persons, other than the person by whom it 
is developed, who access or download it remotely, such as through the 
internet, it is not usually deemed to be developed for internal use. 
However, remotely accessed software is deemed to be developed for in
ternal use if its purpose is to assist users in obtaining goods, serv
ices, or information provided by or through the person by whom the 
software is developed. For example, software is developed for internal 
use if it enables or makes easier the ordering of goods from or 
through the person by whom the software is developed. On the other 
hand, a search engine used to search the world wide web is an example 
of software that is not developed for internal use because the search 
engine itself is the service sought.

(viii) Research and development is complete when the product, 
process, technique, formula, invention, or software can be reliably 
reproduced for sale or commercial use. However, the improvement of an 
existing product, process, technique, formula, invention, or software 
may qualify as research and development.

(d) What is "pilot scale manufacturing" for purposes of this 
((section)) rule? "Pilot scale manufacturing" means design, construc
tion, and testing of preproduction prototypes and models in the fields 
of biotechnology, advanced computing, electronic device technology, 
advanced materials, and environmental technology other than for com
mercial sale.  "Commercial sale" excludes sales of prototypes or sales 
for market testing if the total gross receipts from such sales of the 
product, service, or process do not exceed one million dollars.

(e) What are the five high technology areas? The five high tech
nology areas are as follows:

(i) Advanced computing. "Advanced computing" means technologies 
used in the designing and developing of computing hardware and soft
ware, including innovations in designing the full spectrum of hardware 
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from hand-held calculators to super computers, and peripheral equip
ment.

(ii) Advanced materials. "Advanced materials" means materials 
with engineered properties created through the development of special
ized processing and synthesis technology, including ceramics, high 
value-added metals, electronic materials, composites, polymers, and 
biomaterials.

(iii) Biotechnology. "Biotechnology" means the application of 
technologies, such as recombinant DNA techniques, biochemistry, molec
ular and cellular biology, genetics, including genomics, gene expres
sion and genetic engineering, cell fusion techniques, and new biopro
cesses, using living organisms, or parts of organisms, to produce or 
modify products, to improve plants or animals, to develop microorgan
isms for specific uses, to identify targets for small molecule pharma
ceutical development, or to transform biological systems into useful 
processes and products or to develop microorganisms for specific uses.

(iv) Electronic device technology. "Electronic device technology" 
means technologies involving microelectronics; semiconductors; elec
tronic equipment and instrumentation; radio frequency, microwave, and 
millimeter electronics; optical and optic-electrical devices; and data 
and digital communications and imaging devices.

(v) Environmental technology. "Environmental technology" means 
assessment and prevention of threats or damage to human health or the 
environment, environmental cleanup, and the development of alternative 
energy sources.

(A) The assessment and prevention of threats or damage to human 
health or the environment concerns assessing and preventing potential 
or actual releases of pollutants into the environment that are damag
ing to human health or the environment. It also concerns assessing and 
preventing other physical alterations of the environment that are dam
aging to human health or the environment.

For example, a research project related to salmon habitat resto
ration involving assessment and prevention of threats or damages to 
the environment may qualify as environmental technology, if such 
project is concerned with assessing and preventing potential or actual 
releases of water pollutants and reducing human-made degradation of 
the environment.

(I) Pollutants include waste materials or by-products from manu
facturing or other activities.

(II) Environmental technology includes technology to reduce emis
sions of harmful pollutants. Reducing emissions of harmful pollutants 
can be demonstrated by showing the technology is developed to meet 
governmental emission standards. Environmental technology also in
cludes technology to increase fuel economy, only if the taxpayer can 
demonstrate that a significant purpose of the project is to increase 
fuel economy and that such increased fuel economy does in fact signif
icantly reduce harmful emissions. If the project is intended to in
crease fuel economy only minimally or reduce emissions only minimally, 
the project does not qualify as environmental technology. A qualifying 
research project must focus on the individual components that increase 
fuel economy of the product, not the testing of the entire product 
when everything is combined, unless the taxpayer can separate out and 
identify the specific costs associated with such testing.

(III) Environmental technology does not include technology for 
preventive health measures for, or medical treatment of, human beings.

(IV) Environmental technology does not include technology aimed 
to reduce impact of natural disasters such as floods and earthquakes.
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(V) Environmental technology does not include technology for im

proving safety of a product.
(B) Environmental cleanup is corrective or remedial action to 

protect human health or the environment from releases of pollutants 
into the environment.

(C) Alternative energy sources are those other than traditional 
energy sources such as fossil fuels, nuclear power, and hydroelectric
ity. However, when traditional energy sources are used in conjunction 
with the development of alternative energy sources, all the develop
ment will be considered the development of alternative energy sources.

(4) What is eligible for the sales and use tax deferral program? 
This deferral program applies to an eligible investment project for 
sales and use taxes imposed on the construction, expansion, or renova
tion of qualified buildings and acquisition of qualified machinery and 
equipment.

(a) What is an "eligible investment project" for purposes of this 
((section)) rule? "Eligible investment project" means an investment 
project which either initiates a new operation, or expands or diversi
fies a current operation by expanding, renovating, or equipping an ex
isting facility.

(b) What is an "investment project" for purposes of this ((sec
tion)) rule? "Investment project" means an investment in qualified 
buildings or qualified machinery and equipment, including labor and 
services rendered in the planning, installation, and construction or 
improvement of the project. When an application for sales and use tax 
deferral is timely submitted, costs incurred before the application 
date are allowable, if they otherwise qualify.

(c) What is "qualified buildings" for purposes of this ((sec
tion)) rule? "Qualified buildings" means construction of new struc
tures, and expansion or renovation of existing structures for the pur
pose of increasing floor space or production capacity, used for pilot 
scale manufacturing or qualified research and development.

(i) "Qualified buildings" is limited to structures used for pilot 
scale manufacturing or qualified research and development. "Qualified 
buildings" includes plant offices and other facilities that are an es
sential or an integral part of a structure used for pilot scale manu
facturing or qualified research and development.

(A) "Office" means space used by professional, clerical, or ad
ministrative staff. For plant office space to be a qualified building, 
its use must be essential or integral to pilot scale manufacturing or 
qualified research and development. An office may be located in a sep
arate building from the building used for pilot scale manufacturing or 
qualified research and development, but the office must be located at 
the same site as the qualified building in order to qualify. Each in
dividual office may only qualify or disqualify in its entirety.

(B) A site is one or more immediately adjacent parcels of real 
property. Adjacent parcels of real property separated only by a public 
road comprise a single site.

(ii) "Qualified buildings" does not include construction of land
scaping or most other work outside the building itself, even though 
the landscaping or other work outside the building may be required by 
the city or county government in order for the city or county to issue 
a permit for the construction of a building.

However, "qualified buildings" includes construction of special
ized sewerage pipes connected to a qualified building that are specif
ically designed and used exclusively for pilot scale manufacturing or 
qualified research and development.
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Also, "qualified buildings" includes construction of parking lots 

connected to or adjacent to the building if the parking lots are for 
the use of workers performing pilot scale manufacturing or qualified 
research and development in the building. Parking lots may be appor
tioned based upon its qualifying use.

(d) What is "multiple qualified buildings" for purposes of this 
((section)) rule? "Multiple qualified buildings" means "qualified 
buildings" leased to the same person when such structures:

(i) Are located within a five-mile radius; and
(ii) The initiation of construction of each building begins with

in a sixty-month period.
(e) When is apportionment of qualified buildings appropriate? The 

deferral is allowable only in respect to investment in the construc
tion of a new building or the expansion or renovation of an existing 
building used in pilot scale manufacturing or qualified research and 
development. Where a building(s) is used partly for pilot scale manu
facturing or qualified research and development and partly for purpo
ses that do not qualify for deferral under this ((section)) rule, ap
portionment is necessary.

(f) What is the apportionment method? The applicable tax deferral 
will be determined as follows:

(i) Tax on the cost of construction of areas devoted solely to 
pilot scale manufacturing or qualified research and development may be 
deferred.

(ii) Tax on the cost of construction of areas not used at all for 
pilot scale manufacturing or qualified research and development may 
not be deferred.

(iii) Tax on the cost of construction of areas used in common for 
pilot scale manufacturing or qualified research and development and 
for other purposes, such as hallways, bathrooms, and conference rooms, 
may be deferred by apportioning the costs of construction on a square 
footage basis. The apportioned costs of construction eligible for de
ferral are established by using the ratio, expressed as a percentage, 
of the square feet of the construction, expansion, or renovation devo
ted to pilot scale manufacturing or qualified research and develop
ment, excluding areas used in common to the total square feet of the 
construction, expansion, or renovation, excluding areas used in com
mon. That percentage is applied to the cost of construction of the 
common areas to determine the costs of construction eligible for tax 
deferral. Expressed as a formula, apportionment of the cost of the 
common areas is determined by:

Square feet devoted to research 
and development or pilot scale 
manufacturing, excluding 
square feet of common areas =

Percentage of
total cost of
construction of

Total square feet, excluding 
square feet of common areas

 common areas
eligible for 
deferral

(iv) The apportionment method described in (f)(i), (ii), and 
(iii) of this subsection must be used unless the applicant or recipi
ent can demonstrate that another method better represents a reasonable 
apportionment of costs, considering all the facts and circumstances. 
An example is to use the number of employees in a qualified building 
that is engaged in pilot scale manufacturing or qualified research and 
development as the basis for apportionment, if this method is not 
easily manipulated to reflect a desired outcome, and it otherwise rep
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resents a reasonable apportionment of costs under all the facts and 
circumstances. This method may take into account qualified research 
and development or pilot scale manufacturing activities that are shif
ted within a building or from one building to another building. If as
sistance is needed to a tax-related question specific to your business 
under this subsection, you may request a tax ruling. To make a request 
contact the department's taxpayer information and education division 
at:

Washington State Department of Revenue
Taxpayer Information and Education
P.O. Box 47478
Olympia, WA 98504-7478
fax 360-586-2463
(v) Example. A building to be constructed will be partially devo

ted to research and development and partially devoted to marketing, a 
nonqualifying purpose. The total area of the building is 100,000 
square feet. Sixty thousand square feet are used only for research and 
development, 20,000 square feet are used only for marketing, and the 
remaining 20,000 square feet are used in common by research and devel
opment employees and marketing employees. Tax on the cost of con
structing the 60,000 square feet used only for research and develop
ment may be deferred. Tax on the cost of constructing the 20,000 
square feet used only for marketing may not be deferred. Tax on 75% of 
the cost of constructing the common areas may be deferred. (Sixty 
thousand square feet devoted solely to research and development divi
ded by 80,000 square feet devoted solely to research and development 
and marketing results in a ratio expressed as 75%.)

(g) What is "qualified machinery and equipment" for purposes of 
this ((section)) rule? "Qualified machinery and equipment" means fix
tures, equipment, and support facilities that are an integral and nec
essary part of a pilot scale manufacturing or qualified research and 
development operation. "Qualified machinery and equipment" includes: 
Computers; software; data processing equipment; laboratory equipment, 
instrumentation, and other devices used in a process of experimenta
tion to develop a new or improved pilot model, plant process, product, 
formula, invention, or similar property; manufacturing components such 
as belts, pulleys, shafts, and moving parts; molds, tools, and dies; 
vats, tanks, and fermenters; operating structures; and all other 
equipment used to control, monitor, or operate the machinery. For pur
poses of this ((section)) rule, qualified machinery and equipment must 
be either new to the taxing jurisdiction of the state or new to the 
certificate holder, except that used machinery and equipment may be 
treated as qualified machinery and equipment if the certificate holder 
either brings the machinery and equipment into Washington or makes a 
retail purchase of the machinery and equipment in Washington or else
where.

(i) What are "integral" and "necessary"? Machinery and equipment 
is an integral and necessary part of pilot scale manufacturing or 
qualified research and development if the pilot scale manufacturing or 
qualified research and development cannot be accomplished without it. 
For example, a laboratory table is integral and necessary to qualified 
research and development. Likewise, telephones, computer hardware 
(e.g., cables, scanners, printers, etc.), and computer software (e.g., 
Word, Excel, Windows, Adobe, etc.) used in a typical workstation for 
an R&D personnel are integral and necessary to qualified research and 
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development. Decorative artwork, on the other hand, is not integral 
and necessary to qualified research and development.

(ii) Must qualified machinery and equipment be used exclusively 
for qualifying purposes in order to qualify? Qualified machinery and 
equipment must be used exclusively for pilot scale manufacturing or 
qualified research and development to qualify for the deferral. Oper
ating system software shared by accounting personnel, for example, is 
not used exclusively for qualified research and development. However, 
de minimis nonqualifying use will not cause the loss of the deferral. 
An example of de minimis use is the occasional use of a computer for 
personal e-mail.

(iii) Is qualified machinery and equipment subject to apportion
ment? Unlike buildings, if machinery and equipment is used for both 
qualifying and nonqualifying purposes, the costs cannot be appor
tioned. Sales or use tax cannot be deferred on the purchase or use of 
machinery and equipment used for both qualifying and nonqualifying 
purposes.

(iv) To what extent is leased equipment eligible for the defer
ral? In cases of leases of qualifying machinery and equipment, defer
ral of tax is allowed on payments made during the initial term of the 
lease, but not for extensions or renewals of the lease. Deferral of 
tax is not allowed for lease payments for any period after the seventh 
calendar year following the calendar year for which the project is 
certified as operationally complete.

(5) What are the application and review processes? Applicants 
must apply for deferral to the department of revenue before the ini
tiation of construction of, or acquisition of equipment or machinery 
for the investment project. When an application for sales and use tax 
deferral is timely submitted, costs incurred before the application 
date are allowable, if they otherwise qualify. In the case of an in
vestment project consisting of "multiple qualified buildings," appli
cations must be made for, and before the initiation of construction 
of, each qualified building.

(a) What is "initiation of construction" for purposes of this 
((section)) rule?

(i) ((On or after June 10, 2004.
(A))) Initiation of construction means the date that a building 

permit is issued under the building code adopted under RCW 19.27.031 
for:

(((I))) (A) Construction of the qualified building, if the under
lying ownership of the building vests exclusively with the person re
ceiving the economic benefit of the deferral;

(((II))) (B) Construction of the qualified building, if a lessor 
passes the economic benefits of the deferral to a lessee as provided 
in RCW 82.63.010(7); or

(((III))) (C) Tenant improvements for a qualified building, if a 
lessor passes the economic benefits of the deferral to a lessee as 
provided in RCW 82.63.010(7).

(((B))) (ii) Initiation of construction does not include soil 
testing, site clearing and grading, site preparation, or any other re
lated activities that are initiated before the issuance of a building 
permit for the construction of the foundation of the building.

(((C))) (iii) If the investment project is a phased project, ini
tiation of construction must apply separately to each building. For 
purposes of this ((section)) rule, a "phased project" means construc
tion of multiple buildings in different phases over the life of a 
project. A taxpayer may file a separate application for each qualified 
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building, or the taxpayer may file one application for all qualified 
buildings. If a taxpayer files one application for all qualified 
buildings, initiation of construction must apply separately to each 
building.

(((ii) Prior to June 10, 2004. Construction is initiated when 
workers start on-site building tasks. The initiation of construction 
does not include land clearing or site preparation prior to excavation 
of the building site. Also, the initiation of construction does not 
include design or planning activities.))

(b) What is "acquisition of machinery and equipment" for purposes 
of this ((section)) rule? "Acquisition of machinery and equipment" 
means the machinery and equipment is under the dominion and control of 
the recipient or its agent.

(c) Lessor and lessee examples.
(i) Prior to the initiation of construction, Owner/Lessor A en

ters into an agreement with Lessee B, a company engaged in qualified 
research and development. Under the agreement, A will build a building 
to house B's research and development activities, will apply for a tax 
deferral on construction of the building, will lease the building to 
B, and will pass on the entire value of the deferral to B. B agrees in 
writing with the department to complete annual surveys. A applies for 
the deferral before the date the building permit is issued. A is enti
tled to a deferral on building construction costs.

(ii) After construction has begun, Lessee C asks that certain 
tenant improvements be added to the building. Lessor D and Lessee C 
each agree to pay a portion of the cost of the improvements. D agrees 
with C in a written agreement that D will pass on the entire value of 
D's portion of the tax deferral to C, and C agrees in writing with the 
department to complete annual surveys. C and D each apply for a defer
ral on the costs of the tenant improvements they are legally responsi
ble for before the date the building permit is issued for such tenant 
improvements. Both applications will be approved. While construction 
of the building was initiated before the applications were submitted, 
tenant improvements on a building under construction are deemed to be 
the expansion or renovation of an existing structure. Also, lessees 
are entitled to the deferral only if they are legally responsible and 
actually pay contractors for the improvements, rather than merely re
imbursing lessors for the costs.

(iii) After construction has begun but before machinery or equip
ment has been acquired, Lessee E applies for a deferral on machinery 
and equipment. The application will be approved, and E is required to 
complete annual surveys. Even though it is too late to apply for a de
ferral of tax on building costs, it is not too late to apply for a de
ferral for the machinery and equipment.

(d) How may a taxpayer obtain an application form? Application 
forms may be obtained at department of revenue district offices, by 
downloading from the department's web site (dor.wa.gov), by telephon
ing the telephone information center (800-647-7706), or by contacting 
the department's special programs division at:

Washington State Department of Revenue
Special Programs Division
Post Office Box 47477
Olympia, WA 98504-7477
fax 360-586-2163
Applicants must mail or fax applications to the special programs 

division at the address or fax number given above. Only those applica
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tions which are approved by the department in connection with the de
ferral program are not confidential and are subject to public disclo
sure.

For purposes of this ((section)) rule, "applicant" means a person 
applying for a tax deferral under chapter 82.63 RCW, and "department" 
means the department of revenue.

(e) What should an application form include? The application form 
should include information regarding the location of the investment 
project, the applicant's average employment in Washington for the pri
or year, estimated or actual new employment related to the project, 
estimated or actual wages of employees related to the project, estima
ted or actual costs, and time schedules for completion and operation. 
The application form may also include other information relevant to 
the project and the applicant's eligibility for deferral.

(f) What is the date of application? The date of application is 
the earlier of the postmark date or the date of receipt by the depart
ment.

(g) When will the department notify approval or disapproval of 
the deferral application? The department must rule on an application 
within sixty days. If an application is denied, the department must 
explain in writing the basis for the denial. An applicant may ((ap
peal)) seek review of a denial within thirty days under WAC 458-20-100 
(((Appeals)) Informal administrative reviews).

(6) Can a lessee leasing "multiple qualified buildings" elect to 
treat the "multiple qualified buildings" as a single investment 
project? Yes. If a lessee will conduct qualified research and develop
ment or pilot scale manufacturing within the "multiple qualified 
buildings" and desires to treat the "multiple qualified buildings" as 
a single investment project, the lessee may do so by making both a 
preliminary election and a final election therefore.

(a) When must the lessee make the preliminary election to treat 
the "multiple qualified buildings" as a single investment project? The 
lessee must make the preliminary election before a temporary certifi
cate of occupancy, or its equivalent, is issued for any of the build
ings within the "multiple qualified buildings."

(b) When must the lessee make the final election to treat the 
"multiple qualified buildings" as a single investment project? All 
buildings included in the final election must have been issued a tem
porary certificate of occupancy or its equivalent. The lessee must 
then make the final election for such buildings by the date that is 
the earlier of:

(i) Sixty months following the date that the lessee made the pre
liminary election; or

(ii) Thirty days after the issuance of the temporary certificate 
of occupancy, or its equivalent, for the last "qualified building" to 
be completed that will be included in the final election.

(c) What occurs if the final election is not made by the dead
line? When a final election is not made by the deadline in (b)(i) or 
(ii) of this subsection, the qualified buildings will each be treated 
as individual investment projects under the original applications for 
those buildings.

(d) How are preliminary and final elections made? The preliminary 
and final elections must be made in the form and manner prescribed by 
the department. For information concerning the form and manner for 
making these elections contact the department's special programs divi
sion at:
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Washington State Department of Revenue
Special Programs Division
Post Office Box 47477
Olympia, WA 98504-7477
fax 360-586-2163
(e) Before the final election is made, can the lessee choose to 

exclude one or more of the buildings included in its preliminary elec
tion? Yes. Before the final election is made, the lessee may remove 
one or more of the qualified buildings included in the preliminary 
election from the investment project. When a qualified building under 
the preliminary election is, for any reason, not included in the final 
election, the qualified building will be treated as an individual in
vestment project under the original application for that building.

(f) Application. This subsection (6) applies to deferral applica
tions received by the department after June 30, 2007.

(7) What happens after the department approves the deferral ap
plication? If an application is approved, the department must issue 
the applicant a sales and use tax deferral certificate.

The certificate provides for deferral of state and local sales 
and use taxes on the eligible investment project. The certificate will 
state the amount of tax deferral for which the recipient is eligible. 
It will also state the date by which the project will be operationally 
complete. The deferral is limited to investment in qualified buildings 
or qualified machinery and equipment. The deferral does not apply to 
the taxes of persons with whom the recipient does business, persons 
the recipient hires, or employees of the recipient.

For purposes of this ((section)) rule, "recipient" means a person 
receiving a tax deferral under chapter 82.63 RCW.

(8) How should a tax deferral certificate be used? A successful 
applicant, hereafter referred to as a recipient, must present a copy 
of the certificate to sellers of goods or retail services provided in 
connection with the eligible investment project in order to avoid pay
ing sales or use tax. Sellers who accept these certificates in good 
faith are relieved of the responsibility to collect sales or use tax 
on transactions covered by the certificates. Sellers must retain cop
ies of certificates as documentation for why sales or use tax was not 
collected on a transaction.

The certificate cannot be used to defer tax on repairs to, or re
placement parts for, qualified machinery and equipment.

(9) May an applicant apply for new deferral at the site of an ex
isting deferral project?

(a) The department must not issue a certificate for an investment 
project that has already received a deferral under chapter 82.60, 
82.61, or 82.63 RCW. For example, replacement machinery and equipment 
that replaces qualified machinery and equipment is not eligible for 
the deferral. Also, if renovation is made from an existing building 
that has already received a deferral under chapter 82.60, 82.61, or 
82.63 RCW for the construction of the building, the renovation is not 
eligible for the deferral.

(b) If expansion is made from an existing building that has al
ready received a deferral under chapter 82.60, 82.61, or 82.63 RCW for 
the construction of the building, the expanded portion of the building 
may be eligible for the deferral. Acquisition of machinery and equip
ment to be used for the expanded portion of the qualified building may 
also be eligible.
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(c) An investment project for qualified research and development 

that has already received a deferral may also receive an additional 
deferral certificate for adapting the investment project for use in 
pilot scale manufacturing.

(d) A certificate may be amended or a certificate issued for a 
new investment project at an existing facility.

(10) May an applicant or recipient amend an application or cer
tificate? Applicants and recipients may make written requests to the 
special programs division to amend an application or certificate.

(a) Grounds for requesting amendment include, but are not limited 
to:

(i) The project will exceed the costs originally stated;
(ii) The project will take more time to complete than originally 

stated;
(iii) The original application is no longer accurate because of 

changes in the project; and
(iv) Transfer of ownership of the project.
(b) The department must rule on the request within sixty days. If 

the request is denied, the department must explain in writing the ba
sis for the denial. An applicant or recipient may ((appeal)) seek re
view of a denial within thirty days under WAC 458-20-100 (((Appeals)) 
Informal administrative reviews).

(11) What should a recipient of a tax deferral do when its in
vestment project is operationally complete?

(a) When the building, machinery, or equipment is ready for use, 
or when a final election is made to treat "multiple qualified build
ings" as single investment project, the recipient must notify the spe
cial programs division in writing that the eligible investment project 
is operationally complete. The department must, after appropriate in
vestigation: Certify that the project is operationally complete; not 
certify the project; or certify only a portion of the project. The 
certification will include the year in which the project is operation
ally complete. If the department certifies as an operationally com
plete investment project consisting of "multiple qualifying build
ings," the certification is deemed to have occurred in the calendar 
year in which the final election is made.

(b) If all or any portion of the project is not certified, the 
recipient must repay all or a proportional part of the deferred taxes. 
The department will notify the recipient of the amount due, including 
interest, and the due date.

(c) The department must explain in writing the basis for not cer
tifying all or any portion of a project. The decision of the depart
ment to not certify all or a portion of a project may be ((appealed)) 
reviewed under WAC 458-20-100 (((Appeals)) Informal administrative re
views) within thirty days.

(d) An investment project consisting of "multiple qualifying 
buildings" may not be certified as operationally complete unless the 
lessee furnishes the department with a bond, letter of credit, or oth
er security acceptable to the department in an amount equal to the re
payment obligation as determined by the department. The department may 
decrease the secured amount each year as the repayment obligation de
creases under the provisions of RCW 82.63.045. If the lessee does not 
furnish the department with a bond, letter of credit, or other accept
able security equal to the amount of deferred tax, the qualified 
buildings will each be treated as individual investment projects under 
the original applications for those buildings.
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(12) Is a recipient of a tax deferral required to submit annual 

surveys? Each recipient of a tax deferral granted under chapter 82.63 
RCW must complete an annual survey. If the economic benefits of the 
deferral are passed to a lessee as provided in RCW 82.63.010(7), the 
lessee must agree to complete the annual survey and the applicant is 
not required to complete the annual survey. See WAC 458-20-268 (Annual 
surveys for certain tax adjustments) for more information on the re
quirements to file annual surveys.

(13) Is a recipient of tax deferral required to repay deferred 
taxes?

(a) When is repayment required? Deferred taxes must be repaid if 
an investment project is used for purposes other than qualified re
search and development or pilot scale manufacturing during the calen
dar year for which the department certifies the investment project as 
operationally complete or at any time during any of the succeeding 
seven calendar years. Taxes are immediately due according to the fol
lowing schedule:

Year in which
nonqualifying use occurs % of deferred taxes due

1 100%  
2 87.5%  
3 75%  
4 62.5%  
5 50%  
6 37.5%  
7 25%  
8 12.5%  

Interest on the taxes, but not penalties, must be paid retroac
tively to the date of deferral. For purposes of this ((section)) rule, 
the date of deferral is the date tax-deferred items are purchased.

The lessee of an investment project consisting of "multiple 
qualified buildings" is solely liable for payment of any deferred tax 
determined to be due and payable beginning on the date the department 
certifies the product as operationally complete. This does not relieve 
any lessor of its obligation under RCW 82.63.010(7) and subsection 
(3)(a) of this ((section)) rule to pass the economic benefit of the 
deferral to the lessee.

(b) When is repayment not required?
(i) Deferred taxes need not be repaid if the investment project 

is used only for qualified research and development or pilot scale 
manufacturing during the calendar year for which the department certi
fies the investment project as operationally complete and during the 
succeeding seven calendar years.

(ii) Deferred taxes need not be repaid on particular items if the 
purchase or use of the item would have qualified for the machinery and 
equipment sales and use tax exemptions provided by RCW 82.08.02565 and 
82.12.02565 (discussed in WAC 458-20-13601) at the time of purchase or 
first use.

(iii) Deferred taxes need not be repaid if qualified machinery 
and equipment on which the taxes were deferred is destroyed, becomes 
inoperable and cannot be reasonably repaired, wears out, or becomes 
obsolete and is no longer practical for use in the project. The use of 
machinery and equipment which becomes obsolete for purposes of the 
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project and is used outside the project is subject to use tax at the 
time of such use.

(14) When will the tax deferral program expire? The authority of 
the department to issue deferral certificates expires January 1, 2015.

(15) Is debt extinguishable because of insolvency or sale? The 
debt for deferred taxes will not be extinguished by the insolvency or 
other failure of the recipient.

(16) Does transfer of ownership terminate tax deferral? Transfer 
of ownership does not terminate the deferral. The deferral may be 
transferred to the new owner if the new owner meets all eligibility 
requirements for the remaining periods of the deferral. The new owner 
must apply for an amendment to the deferral certificate. If the defer
ral is transferred, the new owner is liable for repayment of deferred 
taxes under the same terms as the original owner. If the new owner is 
a successor to the previous owner under the terms of WAC 458-20-216 
(Successors, quitting business) and the deferral is not transferred, 
the new owner's liability for deferred taxes is limited to those that 
are due for payment at the time ownership is transferred.

PART II
SALES AND USE TAX EXEMPTION FOR PERSONS ENGAGED IN CERTAIN CONSTRUCTION ACTIVITIES FOR THE FEDERAL GOV

ERNMENT

(17) Persons engaged in construction activities for the federal 
government. Effective June 10, 2004, persons engaged in the business 
of constructing, repairing, decorating, or improving new or existing 
buildings or other structures under, upon, or above real property of 
or for the United States, or any instrumentality thereof, are not lia
ble for sales and use tax on tangible personal property incorporated 
into, installed in, or attached to such building or other structure, 
if the investment project would qualify for sales and use tax deferral 
under chapter 82.63 RCW if undertaken by a private entity. RCW 
82.04.190(6).

PART III
BUSINESS AND OCCUPATION TAX CREDIT FOR RESEARCH AND DEVELOPMENT SPENDING

(18) Who is eligible for the business and occupation tax credit? 
RCW 82.04.4452 provides for a business and occupation tax credit for 
persons engaging in research and development in Washington in five 
areas of high technology: Advanced computing, advanced materials, bio
technology, electronic device technology, and environmental technolo
gy.

A person is eligible for the credit if its research and develop
ment spending in the calendar year for which credit is claimed exceeds 
0.92 percent of the person's taxable amount for the same calendar 
year.

(a) What does the term "person" mean for purposes of this credit? 
"Person" has the meaning given in RCW 82.04.030.

(b) What is "research and development spending" for purposes of 
this ((section)) rule? "Research and development spending" means 
qualified research and development expenditures plus eighty percent of 
amounts paid to a person other than a public educational or research 
institution to conduct qualified research and development.

(c) What is "taxable amount" for purposes of this ((section)) 
rule? "Taxable amount" means the taxable amount subject to business 
and occupation tax required to be reported on the person's combined 
excise tax returns for the year for which the credit is claimed, less 
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any taxable amount for which a multiple activities tax credit is al
lowed under RCW 82.04.440. See WAC 458-20-19301 (Multiple activities 
tax credits) for information on the multiple activities tax credit.

(d) What are "qualified research and development expenditures" 
for purposes of this ((section)) rule? "Qualified research and devel
opment expenditures" means operating expenses, including wages, com
pensation of a proprietor or a partner in a partnership, benefits, 
supplies, and computer expenses, directly incurred in qualified re
search and development by a person claiming the business and occupa
tion tax credit provided by RCW 82.04.4452. The term does not include 
amounts paid to a person other than a public educational or research 
institution to conduct qualified research and development. Nor does 
the term include capital costs and overhead, such as expenses for 
land, structures, or depreciable property.

(i) In order for an operating expense to be a qualified research 
and development expenditure, it must be directly incurred in qualified 
research and development. If an employee performs qualified research 
and development activities and also performs other activities, only 
the wages and benefits proportionate to the time spent on qualified 
research and development activities are qualified research and devel
opment expenditures under this ((section)) rule. The wages of employ
ees who supervise or are supervised by persons performing qualified 
research and development are qualified research and development expen
ditures to the extent the work of those supervising or being super
vised involves qualified research and development.

(ii) The compensation of a proprietor or a partner is determined 
in one of two ways:

(A) If there is net income for federal income tax purposes, the 
amount reported subject to self-employment tax is the compensation.

(B) If there is no net income for federal income tax purposes, 
reasonable cash withdrawals or cash advances are the compensation.

(iii) Depreciable property is any property with a useful life of 
at least a year. Expenses for depreciable property will not constitute 
qualified research and development expenditures even if such property 
may be fully deductible for federal income tax purposes in the year of 
acquisition.

(iv) Computer expenses do not include the purchase, lease, rent
al, maintenance, repair or upgrade of computer hardware or software. 
They do include internet subscriber fees, run time on a mainframe com
puter, and outside processing.

(v) Training expenses for employees are qualified research and 
development expenditures if the training is directly related to the 
research and development being performed. Training expenses include 
registration fees, materials, and travel expenses. Although the re
search and development must occur in Washington, training may take 
place outside of Washington.

(vi) Qualified research and development expenditures include the 
cost of clinical trials for drugs and certification by Underwriters 
Laboratories.

(vii) Qualified research and development expenditures do not in
clude legal expenses, patent fees, or any other expense not incurred 
directly for qualified research and development.

(viii) Stock options granted as compensation to employees per
forming qualified research and development are qualified research and 
development expenditures to the extent they are reported on the W-2 
forms of the employees and are taken as a deduction for federal income 
tax purposes by the employer.
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(ix) Preemployment expenses related to employees who perform 

qualified research and development are qualified research and develop
ment expenditures. These expenses include recruiting and relocation 
expenses and employee placement fees.

(e) What does it mean to "conduct" qualified research and devel
opment for purposes of this ((section)) rule? A person is conducting 
qualified research and development when:

(i) The person is in charge of a project or a phase of the 
project; and

(ii) The activities performed by that person in the project or 
the phase of the project constitute qualified research and develop
ment.

(iii) Examples.
(A) Company C is conducting qualified research and development. 

It enters into a contract with Company D requiring D to provide work
ers to perform activities under the direction of C. D is not entitled 
to the credit because D is not conducting qualified research and de
velopment. Its employees work under the direction of C. C is entitled 
to the credit if all other requirements of the credit are met.

(B) Company F enters into a contract with Company G requiring G 
to perform qualified research and development on a phase of its 
project. The phase of the project constitutes qualified research and 
development. F is not entitled to the credit because F is not conduct
ing qualified research and development on that phase of the project. 
G, however, is entitled to the credit if all other requirements of the 
credit are met.

(f) What is "qualified research and development" for purposes of 
this ((section)) rule? "Qualified research and development" means re
search and development performed within this state in the fields of 
advanced computing, advanced materials, biotechnology, electronic de
vice technology, and environmental technology.

(g) What is "research and development" for purposes of this 
((section)) rule? See subsection (3)(c) of this ((section)) rule for 
more information on the definition of research and development.

(i) Example. A company that engages in environmental cleanup con
tracted to clean up a site. It had never faced exactly the same situa
tion before, but guaranteed at the outset that it could do the job. It 
used a variety of existing technologies to accomplish the task in a 
combination it had never used before. The company was not engaged in 
qualified research and development in performing this contract. While 
the company applied existing technologies in a unique manner, there 
was no uncertainty to attain the desired or necessary specifications, 
and therefore the outcome of the project was certain.

(ii) Example. Same facts as (g)(i) of this subsection, except 
that the company performed research on a technology that had been ap
plied in other contexts but never in the context where the company was 
attempting to use it, and it was uncertain at the outset whether the 
technology could achieve the desired outcome in the new context. If 
the company failed, it would have to apply an existing technology that 
is much more costly in its cleanup effort. The company was engaged in 
qualified research and development with respect to the research per
formed in developing the technology.

(iii) Example. Company A is engaged in research and development 
in biotechnology and needs to perform standard blood tests as part of 
its development of a drug. It contracts with a lab, B, to perform the 
tests. The costs of the tests are qualified research and development 
expenditures for A, the company engaged in the research and develop
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ment. Although the tests themselves are routine, they are only a part 
of what A is doing in the course of developing the drug. B, the lab 
contracted to perform the testing, is not engaged in research and de
velopment with respect to the drug being developed. B is neither dis
covering technological information nor translating technological in
formation into new or improved products, processes, techniques, formu
las, inventions, or software. B is not entitled to a credit on account 
of the compensation it receives for conducting the tests.

(h) What are the five high technology areas? See subsection 
(3)(e) of this ((section)) rule for more information.

(19) How is the business and occupation tax credit calculated?
(a) On or after July 1, 2004. The amount of the credit is calcu

lated as follows:
(i) A person must first determine the greater of:
The person's qualified research and development expendi
tures;
or
Eighty percent of amounts received by a person other than a 
public educational or research institution as compensation 
for conducting qualified research and development.
(ii) Then the person subtracts, from the amount determined under 

(a)(i) of this subsection, 0.92 percent of its taxable amount. If 0.92 
percent of the taxable amount exceeds the amount determined under 
(a)(i) of this subsection, the person is not eligible for the credit.

(iii) The credit is calculated by multiplying the amount deter
mined under (a)(ii) of this subsection by the following:

(A) For the periods of July 1, 2004, to December 31, 2006, the 
person's average tax rate for the calendar year for which the credit 
is claimed;

(B) For the periods of January 1, 2007, to December 31, 2007, the 
greater of the person's average tax rate for the calendar year or 0.75 
percent;

(C) For the periods of January 1, 2008, to December 31, 2008, the 
greater of the person's average tax rate for the calendar year or 1.0 
percent;

(D) For the periods of January 1, 2009, to December 31, 2009, the 
greater of the person's average tax rate for the calendar year or 1.25 
percent; and

(E) For the periods after December 31, 2009, 1.50 percent.
(iv) For the purposes of this ((section)) rule, "average tax 

rate" means a person's total business and occupation tax liability for 
the calendar year for which the credit is claimed, divided by the per
son's total taxable amount for the calendar year for which the credit 
is claimed.

(v) For purposes of calculating the credit, if a person's report
ing period is less than annual, the person may use an estimated aver
age tax rate for the calendar year for which the credit is claimed, by 
using the person's average tax rate for each reporting period. When 
the person files its last return for the calendar year, the person 
must make an adjustment to the total credit claimed for the calendar 
year using the person's actual average tax rate for the calendar year.

(vi) Examples.
(A) A business engaging in qualified research and development has 

a taxable amount of $10,000,000 in a year. It pays $80,000 in that 
year in wages and benefits to employees directly engaged in qualified 
research and development. The business has no other qualified research 
and development expenditures. Its qualified research and development 
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expenditures of $80,000 are less than $92,000 (0.92 percent of its 
taxable amount of $10,000,000). If a business's qualified research and 
development expenditures (or eighty percent of amounts received for 
the conduct of qualified research and development) are less than 0.92 
percent of its taxable amount, it is not eligible for the credit.

(B) A business engaging in qualified research and development has 
a taxable amount of $10,000,000 in 2005. Seven million dollars of this 
amount is taxable at the rate of 0.015 under the B&O tax classifica
tion for services and $3,000,000 is taxable at the rate of 0.00484 un
der the B&O tax classification for royalties. The business pays 
$119,520 in B&O tax for this reporting period. It pays $200,000 in 
that year to employees directly engaged in qualified research and de
velopment. The business has no other qualified research and develop
ment expenditures.

In order to determine the amount of its credit, the business sub
tracts $92,000 (0.92 percent of its taxable amount of $10,000,000) 
from $200,000, its qualified research and development expenditures. 
The resulting amount of $108,000 multiplied by the business's average 
tax rate equals the amount of the credit.

The business's average tax rate in 2005 is determined by dividing 
its B&O tax of $119,520 by its taxable amount of $10,000,000. The re
sult, 0.01195, is multiplied by $108,000 to determine the amount of 
the credit. The credit is $1,291 ($1,290.60 rounded to the nearest 
whole dollar).

(b) From July 1, 1998 to June 30, 2004. The amount of the credit 
is equal to the greater of:

The person's qualified research and development expendi
tures;
or
Eighty percent of amounts received by a person other than a 
public educational or research institution as compensation 
for conducting qualified research and development

multiplied by 0.00484 in the case of a nonprofit corporation or asso
ciation; and
multiplied by 0.015 in the case of all other persons.

(c) Prior to July 1, 1998. The amount of the credit is equal to 
the greater of:

The person's qualified research and development expendi
tures;
or
Eighty percent of amounts received by a person other than a 
public educational or research institution as compensation 
for conducting qualified research and development

multiplied by 0.00515 in the case of a nonprofit corporation or asso
ciation; and
multiplied by 0.025 in the case of all other persons.

(d) The credit for any calendar year may not exceed the lesser of 
two million dollars or the amount of business and occupation tax oth
erwise due for the calendar year.

(e) Credits may not be carried forward or carried back to other 
calendar years.

(20) Is the person claiming the business and occupation tax cred
it required to submit annual surveys? Each person claiming the credit 
granted under RCW 82.04.4452 must complete an annual survey. See WAC 
458-20-268 (Annual surveys for certain tax adjustments) for more in
formation on the requirements to file annual surveys.

[ 91 ] OTS-7836.1

This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings. 
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, 
exemption, or credit. 



DRAFT
(21) Is the business and occupation tax credit assignable? A per

son entitled to the credit because of qualified research and develop
ment conducted under contract for another person may assign all or a 
portion of the credit to the person who contracted for the performance 
of the qualified research and development.

(a) Both the assignor and the assignee must be eligible for the 
credit for the assignment to be valid.

(b) The total of the credit claimed and the credit assigned by a 
person assigning credit may not exceed the lesser of two million dol
lars or the amount of business and occupation tax otherwise due from 
the assignor in any calendar year.

(c) The total of the credit claimed, including credit received by 
assignment, may not exceed the lesser of two million dollars or the 
amount of business and occupation tax otherwise due from the assignee 
in any calendar year.

(22) What happens if a person has claimed the business and occu
pation tax credit earlier but is later found ineligible? If a person 
has claimed the credit earlier but is later found ineligible for the 
credit, then the department will declare the taxes against which the 
credit was claimed to be immediately due and payable. Interest on the 
taxes, but not penalties, must be paid retroactively to the date the 
credit was claimed.

(23) When will the business and occupation tax credit program ex
pire? The business and occupation tax credit program for high technol
ogy businesses expires January 1, 2015.

(24) Do staffing companies qualify for the business and occupa
tion tax credit program? A staffing company may be eligible for the 
credit if its research and development spending in the calendar year 
for which credit is claimed exceeds 0.92 percent of the person's taxa
ble amount for the same calendar year.

(a) Qualifications of the credit. In order to qualify for the 
credit, a staffing company must meet the following criteria:

(i) It must conduct qualified research and development through 
its employees;

(ii) Its employees must perform qualified research and develop
ment activities in a project or a phase of the project, without con
sidering any activity performed:

(A) By the person contracting with the staffing company for such 
performance; or

(B) By any other person;
(iii) It must complete an annual survey by March 31st following 

any year in which the credit was taken; and
(iv) It must document any claim of the B&O tax credit.
(b) Examples.
(i) Company M, a staffing company, furnishes three employees to 

Company N for assisting a research project in electronic device tech
nology. N has a manager and five employees working on the same 
project. The work of M's employees and N's employees combined as a 
whole constitutes qualified research and development. M's employees do 
not perform sufficient activities themselves to be considered perform
ing qualified research and development. M does not qualify for the 
credit.

(ii) Company V, a staffing company, furnishes three employees to 
Company W for performing a phase of a research project in advanced ma
terials. W has a manager and five employees working on other phases of 
the same project. V's employees are in charge of a phase of the 
project that results in discovery of technological information. The 
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work of V's employees alone constitutes qualified research and devel
opment. V qualifies for the credit if all other requirements of the 
credit are met.

(iii) Same as (b)(ii) of this subsection, except that the phase 
of the research project involves development of computer software for 
W's internal use. The work of V's employees alone constitutes quali
fied research and development. V qualifies for the credit if all other 
requirements of the credit are met.

AMENDATORY SECTION (Amending WSR 14-14-085, filed 6/30/14, effective 
7/31/14)

WAC 458-20-255  Carbonated beverage syrup tax.  (1) Introduction. 
This rule explains the carbonated beverage syrup tax (syrup tax) as 
imposed by chapter 82.64 RCW. The syrup tax is an excise tax on the 
number of gallons of carbonated beverage syrup sold in this state at 
wholesale or retail. The syrup tax is in addition to all other taxes.

Except as otherwise provided in this rule, the provisions of 
chapters 82.04, 82.08, 82.12 and 82.32 RCW regarding definitions, due 
dates, reporting periods, tax return requirements, interest and penal
ties, tax audits and limitations, disputes and ((appeals)) reviews, 
and all general administrative provisions apply to the syrup tax.

This rule provides examples that identify a number of facts and 
then state a conclusion regarding the applicability of the syrup tax. 
These examples should be used only as a general guide. The tax results 
of other situations must be determined after a review of all facts and 
circumstances.

(2) What is carbonated beverage syrup? Carbonated beverage syrup 
(syrup) is a concentrated liquid that is added to carbonated water to 
produce a carbonated beverage. "Carbonated beverage" includes any non
alcoholic liquid intended for human consumption that contains any 
amount of carbon dioxide. Examples include soft drinks, mineral wa
ters, seltzers, and fruit juices, if carbonated, and frozen carbonated 
beverages known as FCBs. "Carbonated beverage" does not include prod
ucts such as bromides or carbonated liquids commonly sold as pharma
ceuticals.

(3) When is syrup tax imposed and how is it determined? Syrup tax 
is imposed on the wholesale or retail sales of syrup within this 
state. The syrup tax is determined by the number of gallons of syrup 
sold. Fractional amounts are taxed proportionally.

(a) When should syrup tax be reported and paid? The frequency of 
reporting and paying the syrup tax coincides with the reporting peri
ods of taxpayers for their business and occupation (B&O) tax. For ex
ample, a wholesaler who reports B&O tax monthly would also report any 
syrup tax liability on the monthly excise tax return.

(b) What if I sell both previously taxed and nontaxed syrups? 
Persons selling syrups in this state, some of which have been previ
ously taxed in this or other states and some of which have not, may 
contact the department of revenue (department) for authorization to 
use formulary tax reporting. Prior to reporting in this manner, the 
person must receive a special ruling from the department that allows 
formulary reporting. A ruling may be obtained by writing the depart
ment at dor.wa.gov/content/ContactUs/Default.aspx; or
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Taxpayer Information and Education
Washington State Department of Revenue
P.O. Box 47478
Olympia, WA 98504-7478
Persons selling previously taxed syrups should refer to subsec

tions (5)(a) and (6) of this rule for information about an exemption 
or credit that may be applicable to such sales.

(4) Who is responsible for paying the syrup tax? This subsection 
explains who is responsible for payment of the syrup tax for both 
wholesale and retail sales of syrup in this state.

(a) Wholesale sales. A wholesaler making a wholesale sale of syr
up in this state must collect the tax from the buyer and report and 
pay the tax to the department. If, however, the wholesaler is prohibi
ted from collecting the tax under the Constitution of this state or 
the Constitution or laws of the United States, the wholesaler is lia
ble for the tax. A wholesaler who fails or refuses to collect the syr
up tax with intent to violate the provisions of chapter 82.64 RCW, or 
to gain some advantage directly or indirectly is guilty of a misde
meanor. The buyer is responsible for paying the syrup tax to the 
wholesaler. The syrup tax required to be collected by the wholesaler 
is a debt from the buyer to the wholesaler, until the tax is paid by 
the buyer to the wholesaler. Except as provided in subsection 
(5)(b)(ii) of this rule, the buyer is not obligated to pay or report 
the syrup tax to the department.

(b) Retail sales. A retailer making a retail sale in this state 
of syrup purchased from a wholesaler who has not collected the tax 
must report and pay the tax to the department. Except as provided in 
subsection (5)(b)(ii) of this rule, the buyer is not obligated to pay 
or report the syrup tax to the department.

(5) Exemptions: This subsection provides information on exemp
tions from the syrup tax.

(a) Previously taxed syrup. Any successive sale of previously 
taxed syrup is exempt. See RCW 82.64.030(1). "Previously taxed syrup" 
is syrup on which tax has been paid under chapter 82.64 RCW.

(i) All persons selling or otherwise transferring possession of 
taxed syrup, except retailers, must separately itemize the amount of 
the syrup tax on the invoice, bill of lading, or other instrument of 
sale. Beer and wine wholesalers selling syrup on which the syrup tax 
has been paid and who are prohibited under RCW 66.28.010 from having a 
direct or indirect financial interest in any retail business may, in
stead of a separate itemization of the amount of the syrup tax, pro
vide a statement on the instrument of sale that the syrup tax has been 
paid. For purposes of the payment and the itemization of the syrup 
tax, the tax computed on standard units of a product (e.g., cases, 
liters, gallons) may be stated in an amount rounded to the nearest 
cent. In competitive bid documents, unless the syrup tax is separately 
itemized in the bid documents, the syrup tax will not be considered as 
included in the bid price. In either case, the syrup tax must be sepa
rately itemized on the instrument of sale except when the separate 
itemization is prohibited by law.

(ii) Any person prohibited by federal or state law, ruling, or 
requirement from itemizing the syrup tax on an invoice, bill of lad
ing, or other document of delivery must retain the documentation nec
essary for verification of the payment of the syrup tax.

(iii) A subsequent sale of syrup sold or delivered upon an in
voice, bill of lading, or other document of sale that contains a sepa
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rate itemization of the syrup tax is exempt from the tax. However, a 
subsequent sale of syrup sold or delivered to the subsequent seller 
upon an invoice, bill of lading, or other document of sale that does 
not contain a separate itemization of the syrup tax is conclusively 
presumed to be previously untaxed syrup, and the seller must report 
and pay the syrup tax unless the sale is otherwise exempt.

(iv) The exemption for syrup tax previously paid is available for 
any person selling previously taxed syrup even though the previous 
payment may have been satisfied by the use of credits or offsets 
available to the prior seller.

(v) Example. Company A sells to Company B a syrup on which Compa
ny A paid a similar syrup tax in another state. Company A takes a 
credit against its Washington tax liability in the amount of the other 
state's tax paid (see subsection (6) of this rule). It provides Compa
ny B with an invoice containing a separate itemization of the syrup 
tax. Company B's subsequent sale is tax exempt even though Company A 
has not directly paid Washington's tax but has used a credit against 
its Washington liability.

(b) Syrup transferred out-of-state. Any syrup that is transferred 
to a point outside the state for use outside the state is exempt. See 
RCW 82.64.030(2). The exemption for the sale of exported syrup may be 
taken by any seller within the chain of distribution.

(i) Required documentation. The prior approval of the department 
is not required to claim an exemption from the syrup tax for exported 
syrup. The seller, at the time of sale, must retain in its records an 
exemption certificate completed by the buyer to document the exempt 
nature of the sale. This requirement may be satisfied by using the de
partment's "Certificate of Tax Exempt Export Carbonated Beverage Syr
up," or another certificate with substantially the same information. A 
blank exemption certificate can be obtained through the following 
means:

(A) From the department's internet web site at dor.wa.gov; or
(B) By writing to: Taxpayer Services, Washington State Department 

of Revenue, P.O. Box 47478, Olympia, Washington 98504-7478.
(ii) The exemption certificate may be used so long as some por

tion of the syrup is exported. Sellers are under no obligation to ver
ify the amount of syrup to be exported by their buyers providing such 
certificates. The buyer is liable for tax on syrup that is not expor
ted.

(iii) Example. Company A sells a previously untaxed syrup to Com
pany C. Company C provides the seller with a completed exemption cer
tificate as explained in (b)(i) of this subsection. Company C sells 
the syrup to Company D, who provides Company C with an exemption cer
tificate. Company D decides to not export a portion of the purchased 
syrup. Companies A and C can both accept exemption certificates. Com
pany D is responsible for paying syrup tax on the syrup not exported.

(iv) Persons who make sales of syrup to persons outside this 
state must keep the proofs required by WAC 458-20-193 (Inbound and 
outbound interstate sales of tangible personal property) to substanti
ate the out-of-state sales.

(c) Taxation prohibited under the United States Constitution. 
Persons or activities that the state is prohibited from taxing under 
the United States Constitution are exempt. See RCW 82.64.050(1).

For instance, consider the sales of syrup to Indian tribes when 
the syrup is delivered in Indian country. In the following examples, 
the assumption is that the sale to the tribal business qualifies under 
the subsection on preemption of state tax for "sales of tangible per
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sonal property or provisions of service by nonmembers in Indian coun
try" in WAC 458-20-192, Indians—Indian country.

(i) Example 1. Big Cola (an instate manufacturer) sells syrup 
wholesale to Little Cola Distribution (a nonbottler). Big Cola col
lects and pays the syrup tax and shows it on the invoice of Little Co
la Distribution. Little Cola Distribution then sells and delivers the 
syrup to a tribal business in Indian country. In this situation the 
tax is due because the legal incidence of the tax is on Little Cola 
Distribution, a non-Indian outside of Indian country, as the first 
purchaser in a wholesale sale. Thus, the syrup tax is not preempted by 
the second wholesale sale to Indians in Indian country of syrup. In 
this circumstance, the legal incidence of the tax is not on the sale 
to the tribal business in Indian country. The syrup tax was previously 
owed and paid by Little Cola Distribution in its purchase from Big Co
la. This tax is only collected once, notwithstanding that Little Cola 
Distribution separately itemized its syrup tax obligation as provided 
for in subsection (5)(a)(i) of this rule.

(ii) Example 2. Big Cola sells syrup wholesale to Little Cola 
Bottling (a trademarked bottler). Big Cola does not collect or pay the 
syrup tax from the sale to Little Cola Bottling due to the trademarked 
bottler exemption under subsection (5)(d) of this rule. Little Cola 
Bottling then sells and delivers the bottled syrup to a tribal busi
ness in Indian country. The syrup tax is not due.

(iii) Example 3. Big Cola sells and delivers syrup directly to a 
tribal business in Indian country. The syrup tax is not due.

(d) Wholesale sales of trademarked syrup to bottlers. Any whole
sale sale of a trademarked syrup by any person to a person commonly 
known as a bottler who is appointed by the owner of the trademark to 
manufacture, distribute, and sell the trademarked syrup within a spe
cific geographic territory is exempt. See RCW 82.64.030(3).

(6) Syrup tax credits.
(a) B&O tax credit for syrup tax paid. RCW 82.04.4486 provides a 

B&O tax credit that was effective July 1, 2006. The credit is availa
ble to any buyer of syrup using the syrup in making carbonated bever
ages that are then sold, provided that the syrup tax, imposed by RCW 
82.64.020, has been paid. The tax credit is a percentage of the syrup 
tax paid.

(i) How much is the credit? For syrup purchased July 1, 2006, 
through June 30, 2007, the B&O tax credit for the buyer was equivalent 
to twenty-five percent of the syrup tax paid. From July 1, 2007, 
through June 30, 2008, the allowable credit was fifty percent. From 
July 1, 2008, through June 30, 2009, the credit was seventy-five per
cent. As of July 1, 2009, the buyer is entitled to a B&O tax credit of 
one hundred percent of the syrup tax paid.

(ii) When can the credit be taken? The B&O tax credit can be 
claimed against taxes due for the tax reporting period in which the 
taxpayer purchased the syrup. The credit cannot exceed the amount of 
B&O tax due, nor can credit be refunded. Unused credit may be carried 
over and used for future reporting periods for a maximum of one year. 
The year starts at the end of the reporting period in which the syrup 
was purchased and credit was earned. See (b)(ii)(B)(iii) of this sub
section for record documentation and retention.

(b) Credit for syrup tax paid to another state. Credit is allowed 
against the taxes imposed by chapter 82.64 RCW for any syrup tax paid 
to another state with respect to the same syrup. The amount of the 
credit cannot exceed the tax liability arising under chapter 82.64 
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RCW. The amount of credit is limited to the amount of tax paid in this 
state upon the wholesale sale of the same syrup in this state. In ad
dition, the credit may not be applied against any tax paid or owed in 
this state other than the syrup tax imposed by chapter 82.64 RCW.

(i) What is a state? For purposes of the syrup tax credit, 
"state" is any state of the United States other than Washington, or 
any political subdivision of another state; the District of Columbia; 
and any foreign country or political subdivision of a foreign country.

(ii) What is a syrup tax? For purposes of the syrup tax credit, 
"syrup tax" means a tax that is:

(A) Imposed on the sale at wholesale of syrup and is not general
ly imposed on other activities or privileges; and

(B) Measured by the volume of the syrup.
(iii) How and when to claim the credit. Any tax credit available 

to the taxpayer should be claimed and offset against tax liability re
ported on the same excise tax return when possible. The excise tax re
turn provides a line for reporting syrup tax, and the credit must be 
taken in the credit section under the credit classification "other 
credits." A statement showing the computation of the credit must be 
provided. It is not required that any other documents or other evi
dence of entitlement to credits be submitted with the return. Such 
proofs must be retained in permanent records for the purpose of veri
fication of credits taken.

REPEALER
The following section of the Washington Administrative Code is 

repealed:
WAC 458-20-252 Hazardous substance tax and petroleum 

product tax.
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