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AMENDATORY SECTION (Amending WSR 87-01-050, filed 12/16/86)

WAC 458-20-178 Use tax and the use of tangible personal property.
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eral use tax-reporting information for consumers. It discusses who is
responsible for remitting use tax, and when and how to remit the tax.
The rule also explains the imposition of use tax as it applies to the
use of tangible personal property within this state when the acquisi-
tion of the tangible personal property was not subject to retail sales
or deferred sales tax. For information on the difference between re-
tail sales tax and deferred sales tax, see Excise Tax Advisory (ETA)
3097 "Deferred Sales Tax'" on the department"s internet site at
dor.wa.gov.

(a) Examples. Examples found in this rule identify a number of
facts and then state a conclusion. These examples should be used only
as a general guide. The tax results of other situations must be deter-
mined after a review of all of the facts and circumstances.

(b) Additional information available. For information on use tax
exemptions please refer to chapter 82.12 RCW, and the department of
revenue”s internet site. When appropriate, this rule refers the reader
to applicable statutes and rules. In addition, the reader may wish to
refer to the following:

(1) WAC 458-20-145, Local sales and use tax, provides information
on sourcing local sales and use taxes.

(i1) WAC 458-20-15503, Digital products, provides information on
sales and use tax liability on digital products such as: Digital
goods, including digital audio works, digital audio-visual works, and
digital books; digital automated services; digital codes used to ob-
tain digital goods or digital automated services; and remote-access
software.

(111) WAC 458-20-169, Nonprofit organizations, provides infor-
mation on a use tax exemption for donated i1tems to a nonprofit chari-
table organization.

(iv) WAC 458-20-17803, Use tax on promotional material, provides
information about the use tax reporting responsibilities of persons
who distribute or cause the distribution of promotional material, ex-
cept newspapers, the primary purpose of which is to promote the sale
of products or services in Washington.

(v) WAC 458-20-190, Sales to and by the United States—Doing busi-
ness on federal reservations—Sales to foreign governments, provides
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tax reporting information for businesses doing business with the Unit-
ed States.

(vi) WAC 458-20-192, Indians—Indian country, provides information
on use tax pertaining to Indians and Indian tribes and use tax per-

taining to non-Indians in Indian country.
(vii) WAC 458-20-257, Warranties and service contracts, provides
information on tax responsibilities of persons selling or performing

services covered by warranties, service contracts, and mixed agree-
ments for tangible personal property.

(2) What i1s use tax. Use tax complements the retail sales tax,
and in most cases mirrors the retail sales tax. Articles of tangible

personal property used or certain services purchased in Washington are
subject to use tax when the state®s retail sales tax has not been
paid, or where an exemption is not available. Tangible personal prop-

erty or services used or purchased by the user iIn any manner are taxa-
ble including, but not limited to:

e Purchases directly from out-of-state sellers;

e Purchases through the internet, telemarketing, mail order; or

= Acquisitions at casual or isolated sales.

(a) Example 1. ABC Company (ABC) orders office supplies from out-
of-state suppliers and also through catalogs. In addition, ABC pays
annual subscriptions for magazines for their own use. Use tax i1s due
on all taxable i1tems ordered unless the vendor has collected retail
sales tax. Use tax 1s also due on the amount of the annual subscrip-
tions.

(b) Example 2. The Neighborhood Coffee Store (Coffee Store) leas-
es various coffee bean preparation machines from a vendor located in
Oregon. The vendor does not charge Coffee Store retail sales tax on
their monthly lease payments. Coffee Store owes use tax on their lease
payments. See WAC 458-20-211, Leases or rentals of tangible personal
property, bailments.

(c) Example 3. Mary is a music instructor that teaches adults how
to play the piano. Mary does not charge her students retail sales tax
on the costs of the weekly piano lessons. Use tax is not due on the
lessons either, as the lessons are not a retail sales taxable service.
See WAC 458-20-224, Service and other business activities. If Mary
sells her students any supplies or equipment, Mary should collect the
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retail sales tax unless there 1s an applicable exemption. If Mary does
not collect the retail sales tax, use tax would be due from the pur-
chasers.

Use tax should be sourced to the place of First use unless a spe-
cific exemption applies. See WAC 458-20-145 for sourcing of local tax-
es.

(3) "Use" defined. For purposes of this rule, "use, used, us-
ing,” or "put to use" have their ordinary meaning and include any act
by which a person takes or assumes dominion or control over the arti-
cle (as a consumer). (See RCW 82.12.010.) Subsequent use of the same
article by the same person does not generally result in an additional
use tax liability.

(4) Measure of tax — Value of article used. Use tax generally is
levied and collected on an amount equal to the value of the article
used by the taxpayer. RCW 82.12.010 defines the term "value of the ar-
ticle used"” as the purchase price of the article. There are a number
of specific situations where the "value of the article used” may be
different than the amount of consideration paid or given by the buyer
to the seller.

(a) When the value of the article used is the purchase price. The
term "purchase price’” has the same meaning as "'selling price.” The
selling price i1s the total amount of consideration, except trade-in
property of like kind, including cash, credit, property, and services,
for which tangible personal property is sold, leased, or rented, val-
ued 1n money, whether received in money or otherwise. The selling
price, and therefore the '"'value of the article used" also includes de-
livery charges. Delivery charges are charges made by the seller for
preparing and delivering tangible personal property to a location des-
ignated by the buyer and includes, but are not limited to, charges for
transportation, shipping, postage, handling, crating, and packing.
(See RCW 82.08.010 and 82.12.010.)

(b) When the purchase price does not represent true value. When
an article is sold under conditions in which the purchase price does
not represent the true value, the "value of the article used” is to be
determined as nearly as possible according to the retail selling price
at place of use of similar products of like quality and character.
(See RCW 82.12.010.) For additional information regarding the measure
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of tax iIn these situations, refer to WAC 458-20-112, Value of prod-
ucts.

A comparison/examination of arm"s length sales transactions 1is
required when determining the value of the article used on the basis
of the retail selling price of similar products. An arm®s length sale
generally involves a transaction negotiated by unrelated parties, each
acting in his or her own self-interest.

(i) In an arm™s length sales transaction, the value placed on the
property by the parties to the transaction may be persuasive evidence
of the true value of the property. Where there is a conflict regarding
the true value of tangible personal property between sales documents,
entries In the accounting records and/or value reported for use tax
purposes, the department often looks to the person®s accounting rec-
ords as an indication of the minimum value of capitalized property.
Neither the department nor the taxpayer is necessarily bound by this
value if i1t is established that the entry In the books of account does
not fairly represent the true value of the article used.

(i1) Some arm®s length sales transactions involve multiple pieces
of property or different types of property (such as when both real and
personal property are sold). While the total sales price may represent
a true value for the property in total, the values allocated to the
specific components may not in and of themselves represent true values
for those components. This i1s especially apparent when the values as-
signed by the parties to the sales transaction vary from those entered
into the accounting records and/or reported for use tax purposes. In
such cases, the value of the article used for the purpose of the use
tax must be determined as nearly as possible according to the retail
selling price, at the place of use, of similar products of like quali-
ty and character.

(c) Property acquired and used outside Washington before use oc-
curs in Washington. The purchase price of property acquired and used
outside Washington before being used in this state may not represent
the property®"s true value. Under these circumstances, the value of ar-
ticle used is the retail selling price at place of use of similar
products of like quality and character as of the time the article is
first used in Washington. This is frequently referred to as the fair
market value of the property.
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(d) Imported property. When property is imported from outside the
United States for use In Washington state, the value of the article
used 1ncludes any amount of tariff or duty paid with respect to Impor-
tation.

(e) Articles produced for commercial or industrial use. A person

who extracts or manufactures products or by-products for commercial or

industrial use is subject to use tax and the business and occupation

(B&0) tax on the value of products or by-products used. "Commercial or

industrial use"” is the use of products, including by-products, as a
consumer by the person who extracted or manufactured the products or
by-products. See WAC 458-20-134, Commercial or industrial use and WAC
458-20-136, Manufacturing, processing for hire, fabricating.

Tax applies even if the person iIs not generally in the business
of extracting, producing, or manufacturing the products, or the ex-
tracting or manufacturing activity is incidental to the person®s pri-
mary business activity. Thus, a clothing retailer who manufactures
signs or other materials for display purposes incurs a liability even
though the clothing retailer is not otherwise in the business of manu-
facturing signs and other display materials for sale.

(1) The extractor or manufacturer is responsible for remitting
retail sales or use tax on all materials used while developing or pro-
ducing an article for commercial or industrial use. This includes ma-
terials that are not components of the completed article.

(i1) The value of the extracted or manufactured article i1s sub-
ject to use tax when the article 1s completed and used. The measure of
use tax due for the completed article may be reduced by the value of
any materials actually incorporated into that article it the manufac-
turer or extractor previously paid sales or use tax on the materials.
See subsection (4)(g) of this rule for an explanation of the measure
of tax for a completed prototype.

() Bailment. For property acquired by bailment, the "value of
the article used” is an amount representing a reasonable rental for

the use of the bailed article, determined as nearly as possible ac-
cording to the value of such use at the places of use of similar prod-
ucts of like quality and character. (See RCW 82.12.010.) If the nature
of the article is such that it can only be used once, the reasonable
rental value is the full value of the article used. See also WAC 458-
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20-211, Leases or rentals of tangible personal property, bailments and
ETA 3013 Rental Value of a One-Use Article.

(g) Prototypes. The value of the article used with respect to an
article manufactured or produced for purposes of serving as a proto-

type for the development of a new or improved product is:

e The retail selling price of such new or improved product when
first offered for sale; or

e The value of materials incorporated into the prototype in cases
where the new or improved product is not offered for sale. (See RCW
82.12.010.)

(h) Articles manufactured and used iIn the production of products
for the department of defense. When articles are manufactured and used

in the production of products for the department of defense, use tax

Is due except where there is an exemption. The value of the article

used with respect to an article manufactured or produced by the user
and used in the manufacture or production of products sold or to be
sold to the department of defense of the United States is the value of
the ingredients of the manufactured or produced article. (See RCW
82.12.010.) However, refer to WAC 458-20-13601, Manufacturers and pro-
cessors for hire-Sales and use tax exemption for machinery and equip-
ment to determine if such articles qualify for exemption under RCW
82.12.02565.

(1) Property temporarily brought into Washington for business
use. In the case of articles owned by a user engaged in business out-
side the state which are brought into the state for no more than one
hundred eighty days in any period of three hundred sixty-five consecu-
tive days and which are temporarily used for business purposes by the
person In this state, the value of the article used must be an amount
representing a reasonable rental for the use of the articles, unless
the person has paid tax under chapter 82.08 or 82.12 RCW upon the full
value of the article used, as defined in RCW 82.12.010. For additional
information about the use tax exemption available to nonresidents
bringing property into this state see RCW 82.12.0251.

The term "nontransitory business activity” means and includes the

business of extracting, manufacturing, selling tangible and intangible
property, printing, publishing, and performing contracts for the con-
structing or improving of real or personal property. It does not iIn-
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clude the business of conducting a circus or other form of amusement
when the personnel and property of such business regularly moves from
one state Into another, nor does i1t include casual or incidental busi-
ness done by a nonresident lawyer, doctor or accountant.

(i) Rental value. The nature of property may make determining a
reasonable rental value for use tax difficult because it may not be

possible to find similar products of like quality and character. In

such situations, monthly reasonable rental value may be determined

based on depreciation plus one percent (per month) of the purchase

price. For the purpose of this computation, depreciation should be

computed on a straight-line basis with an assumption that there is no
salvage value. The life of the asset must be based on "book™ life ra-
ther than an accelerated life that might be used for federal tax pur-
poses. This calculation applies even if the asset is fully depreciat-
ed.

(ii) Example. A piece of equipment that originally cost $100,000
and has a book life of forty-eight months results in a monthly rental
value of $3,083 ((100,000/48) + (100,000 x .01)). This monthly value
applies even iIf the asset i1s fully depreciated or i1s greater or less
than the actual depreciation used for federal tax purposes. A lesser
value can be used If the taxpayer retains documentation supporting the
lesser value and that value is based on rental values.

(J) Special provisions for vessel dealers and manufacturers. The
value of an article used for a vessel held 1In 1Inventory and used by a
vessel dealer or vessel manufacturer for personal use Is the reasona-
ble rental value of the vessel used. This value applies only i1f the
vessel dealer or manufacturer can show that the vessel i1s truly held
for sale and that the dealer or manufacturer is and has been making
good faith efforts to sell the vessel. (See RCW 82.12.802.) This may
result in a vessel manufacturer incurring multiple use tax liabilities

with respect to multiple uses of the same vessel.

The use of a vessel by a vessel dealer or vessel manufacturer for

certain purposes is not subject to use tax. For specific information
on these exemptions see RCW 82.12.800 and 82.12.801.

(5) Who is liable for the tax? RCW 82.12.020 imposes use tax upon
every person using tangible personal property or certain retail ser-

vices as a consumer in the state of Washington. The law does not dis-
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tinguish between persons using property (or certain retail services)
for business or personal use. Thus, a Washington resident purchasing
personal items via the internet or through a mail-order catalogue has
the same legal responsibility to report and remit use tax as does a
corporation purchasing office supplies. The rate of the use tax is the
same as the retail sales tax rate in the location where the property
iIs used. Refer to WAC 458-20-145, Local sales and use tax for further
discussion about determining where use occurs.

(a) When tax liability arises. Use tax is owed at the time the
tangible personal property is purchased, received as a gift, acquired
by bailment, or extracted or produced or manufactured by the person
using the same is first put to use in this state, unless an exemption
iIs available. Lessees of tangible personal property, who have not paid
the retail sales tax to their lessors, owe use tax at the time rental
payments fall due and is measured by the amount of the rental pay-
ments.

(b) Reporting and remitting payment to the department of revenue.

(1) Registered taxpayers. Persons registered with the department
under RCW 82.32.030 to do business in Washington should use their ex-
cise tax return to report and remit use tax.

(i1) Unregistered persons. Persons not required to be registered
with the department should use a Consumer Use Tax Return to report and
remit use tax. The Consumer Use Tax Return is available by:

(A) Using the department"s internet site at dor.wa.gov;

(B) Calling the department"s telephone information center at 1-
800-647-7706; or

(C) Requesting the form at any of the department"s local field
offices.

The completed Consumer Use Tax Return, with payment, is due on or
before the twenty-fifth day of the month following the month in which
the tax liability occurs. For example, a person acquires clothing
without payment of the retail sales tax during August. The Consumer
Use Tax Return and the tax are due by September 25th.

The return and payment can be submitted electronically using the
department®s online system at dor.wa.gov, mailed, or delivered to any
of the department”s local field offices.

[ 20 ] 0TS-5753.2



THIS PROPOSED RULE IS SUBMITTED FOR PUBLIC COMMENTS AFTER INPUT FROM INTERESTED
PARTIES AND IS TO BE USED SOLELY FOR DISCUSSION PURPOSES AT THE PUBLIC HEARING ON THE
PROPOSED RULE. UNDER NO CIRCUMSTANCES IS THIS PROPOSED RULE TO BE USED TO DETERMINE
TAX LIABILITY AND OR EXEMPTIONS.

(6) How does use tax differ from the retail sales tax. There are
circumstances where the law does not provide a use tax exemption to
complement a retail sales tax exemption. For instance, RCW 82.08.02573
provides a retail sales tax exemption for certain fund-raising sales

made by nonprofit organizations or, effective July 1, 2010, libraries
(see chapter 106, section 214, Laws of 2010). Because there is no com-
plementary use tax exemption, the buyer/user is still responsible for

remitting use tax on his or her use of the purchased property.

Another instance where there is no complementary use tax exemp-
tion to the retail sales tax exemption is In RCW 82.08.0251. This ex-
emption provides a retail sales tax exemption for articles acquired in

casual sales transactions, if the seller is not required to be regis-
tered with the department. Because there is no complementary use tax
exemption, the buyer/user is responsible for remitting the use tax on

his or her use of the purchased property. For example, If a person
purchases furniture through a classified ad from a homeowner, the buy-
er is responsible for reporting and paying the use tax although the
sale i1s exempt from retail sales tax.

For information on the difference between retail sales tax and
deferred sales tax see ETA 3097.

(7) Exceptions. The law provides certain exceptions to the impo-
sition of tax on a single event. These exceptions occur when the law
provides a method of determining the measure of tax different than the
full value of the article being used.

(a) Destroyed property. The mere destruction or discarding of
tangible personal property as unusable or worthless is usually not
considered a taxable "use." The following examples i1dentify a number
of facts and then state a conclusion.

Example 1. AA Computer Software (AA) has some obsolete inventory
that will no longer sell as an updated version of the software is now
available for purchase. AA decides to throw away this inventory even
though i1t has never been used. As the software was never used, use tax
iIs not owed on the destroyed inventory.

Example 2. WW Dealer purchases a used vehicle for resale. WW
Dealer publicizes an upcoming sale by airing a television commercial
in which WW Dealer destroys the vehicle. WW Dealer®s destruction of
the vehicle for publicity purposes iIs considered use by a consumer.
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The vehicle 1s subject to use tax sourced at the location where WW
Dealer destroys the vehicle.

(b) Tangible personal property acquired by gift or donation. The
use of property acquired by gift or donation is subject to the use

tax, unless the person gifting or donating the property previously
paid or remitted Washington retail sales or use tax on the purchase or
use of the property. (See RCW 82.12.020.) However, a credit for tax
paid in another jurisdiction is available if documentation of tax paid
iIs provided. See subsection (8) of this rule for additional infor-
mation.

Use tax does not apply when the same property is gifted or donat-
ed back to the original giftor or donor i1f the original giftor or do-
nor previously paid the retail sales tax or use tax.

Example. John purchases a vehicle, pays retail sales tax on the
purchase, and gifts the vehicle to Mary. Mary"s use of the vehicle is
not subject to use tax because John paid sales tax when he purchased
the vehicle. After two years, Mary returns the vehicle to John. John"s
use of the vehicle i1s not subject to use tax because he paid sales tax
when he originally purchased the vehicle. However, use tax is due if
Mary gifts or donates the vehicle to a person other than John because
Mary has not previously paid retail sales or use tax.

(c) Tangible personal property put to both an exempt and taxable
use. IT property i1s first used for an exempt or nontaxable purpose and
i1s later used for a nonexempt or taxable purpose, use tax iIs due when
the property i1s used for the nonexempt or taxable purpose. For iIn-
stance, RCW 82.12.0251 provides a use tax exemption for the temporary
use within Washington of watercraft brought in by certain nonresi-
dents. (See WAC 458-20-238, Sales of watercraft to nonresidents—Use of
watercraft iIn Washington by nonresidents for a detailed explanation of
the exemption requirements.) However, use tax is due if the nonresi-
dent exceeds the temporary use threshold or the nonresident subse-
quently becomes a Washington resident.

(d) Intervening use of property purchased for resale. Persons
purchasing tangible personal property for resale in the regular course

of business may purchase the property at wholesale without paying re-
tail sales tax provided the property is not put to intervening use.
(See RCW 82.04.050 and 82.04.060.)
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A buyer who purchases taxable property at wholesale and subse-
quently puts the property to iIntervening use IS subject to either the
retail sales tax (commonly referred to as "deferred retail sales tax')
or use tax, unless a specific use tax exemption applies to the inter-
vening use. The tax applies even if the property is at all times held
out for sale and is in fact later sold. Use tax is due even if the in-
tervening use is the result of an unforeseen circumstance, such as
when property is purchased for resale, the customer fails to satisfy
the terms of the sales agreement, and the property is used until an-
other customer is found. See WAC 458-20-102 Reseller permits regarding
tax-reporting requirements when a person purchases property for both

resale and consumption.

(e) Using inventory to promote sales. Intervening use does not
include the use of inventory for floor or window display purposes if
that merchandise is subsequently sold as new merchandise. Likewise,
intervening use does not include the use of i1nventory for demonstra-
tion purposes occurring with efforts to sell the same merchandise if
that merchandise i1s subsequently sold as new merchandise. The fact
that the selling price may be discounted because the property is shop
worn from display or demonstration is not, by itself, controlling for
the purposes of determining whether iIntervening use has occurred.

Evidence that property has been put to intervening use includes,
but 1s not limited to, the following:

(1) Property not sold as new merchandise. Intervening use occurs
if, after use of the property for display or demonstration purposes,
the property can no longer be sold as new merchandise. An indication
that intervening use has occurred is 1f property is without a new mod-
el warranty i1f the sale of the property normally includes such a war-
ranty.

(ii1) Capitalizing demonstrator or display property. The capitali-
zation and depreciation of property is evidence of intervening use.
Thus, there is a rebuttable presumption that intervening use occurs if
the accounting records identify the property as a demonstrator or as
display merchandise. The burden is on the person making such entries
in the accounting records to substantiate any claims the property was
not put to intervening use.
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(i11) Loaning property to promote sales. Intervening use includes
loaning property to a customer or potential customer for the purpose
of promoting sales of other products. For example, intervening use oc-
curs if a coffee manufacturer and/or distributor loans brewing equip-

ment to a customer to promote coffee sales, even if the equipment is

subsequently sold to the same or different customer. In this example,

the coffee manufacturer and/or distributor loaning the equipment would

owe use tax on the full value of the equipment. If the manufacturer

and/or distributor had not paid use tax, the customer would owe use
tax on the fair market value.

() Effect of the trade-in exclusion. The exclusion for the value
of trade-in property from the measure of tax applies only if the
trade-in property is of the same general type or classification as the
property for which it was traded-in. There is no requirement that

Washington®s retail sales or use tax be previously paid on the trade-
in property. There is also no requirement that the property subject to
use tax be acquired in Washington, or that the user be a Washington
resident at the time he or she acquired the property. For additional
information refer to WAC 458-20-247, Trade-ins, selling price,
sellers”™ tax measure.

(8) Credit for taxes paid in other jurisdictions. RCW 82.12.035
provides a credit against Washington®s use tax for legally imposed re-
tail sales or use taxes paild by the purchaser to: Any other state,
possession, territory, or commonwealth of the United States, or any
political subdivision of a state, the District of Columbia, or any
foreign country or political subdivision of a foreign country. (See
RCW 82.56.010.)

(a) This use tax credit 1s available only 1If the present user, or
his or her bailor or donor, has documentation that shows the retail
sales or use tax was paid with respect to such property, extended war-
ranty, digital products, digital codes, or service defined as a retail
sale in RCW 82.04.050 to the other taxing jurisdiction.

(b) This credit is not available for other types of taxes such
as, but not limited to, value-added taxes (VATS).

(c) For the purposes of allocating state and local use taxes, the
department first applies the credit against the amount of any use tax

due the state. Any unused portion of the credit is then applied
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against the amount of any use tax due to local jurisdictions. RCW
82.56.010, Multistate Tax Compact, Article V. Elements of Sales and
Use Tax Laws.

(9) No apportionment of use tax liability. Unless specifically
provided by law, the value of the article or use tax liability may not
be apportioned even though the user may use the property both within
and without Washington, or use the property for both taxable and ex-
empt purposes. For example, a construction company using an airplane
for traveling to and from its Washington office and out-of-state job
sites must remit use tax on the full value of the airplane, even if
the airplane was purchased and delivery taken outside Washington.
There i1s no apportionment of this value even though the airplane is
used both within and outside of Washington. See ETA 3077 Use Tax in
Relation to Use of Private Airplanes for Business within and without
the State.
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