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THIS PROPOSED RULE IS SUBMITTED FOR PUBLIC COMMENTS AFTER INPUT FROM
INTERESTED PARTIES AND IS TO BE USED SOLELY FOR DISCUSSION PURPOSES AT THE
PUBLIC HEARING ON THE PROPOSED RULE. UNDER NO CIRCUMSTANCES 1S THIS PROPOSED
RULE TO BE USED TO DETERMINE TAX LIABILITY AND OR EXEMPTIONS.

REPEALER

The following section of the Washington Administrative Code
i1s repealed:

WAC 458-20-17901 Public utility tax--Energy
conservation and cogeneration
deductions.
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THIS PROPOSED RULE IS SUBMITTED FOR PUBLIC COMMENTS AFTER INPUT FROM
INTERESTED PARTIES AND IS TO BE USED SOLELY FOR DISCUSSION PURPOSES AT THE
PUBLIC HEARING ON THE PROPOSED RULE. UNDER NO CIRCUMSTANCES 1S THIS PROPOSED
RULE TO BE USED TO DETERMINE TAX LIABILITY AND OR EXEMPTIONS.

AMENDATORY  SECTION (Amending WSR 94-13-034, filed 6/6/94,
effective 7/7/94)

WAC 458-20-179 Public utility tax. (((H)—lntroduction-
| - NT - busi b
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This rule explains the public utility tax (PUT) imposed by
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chapter 82.16 RCW. The PUT i1s a tax for engaging in certain
public service and transportation businesses within this state.

The department of revenue (department) adopted other rules
that relate to the application of PUT. Readers may want to
refer to the following rules:

(1) WAC 458-20-104, Small business tax relief based on
income of business;

(2) WAC 458-20-121, Sales of heat or steam--Including
production by cogeneration;

(3) WAC 458-20-175, Persons engaged in the business of
operating as a private or common carrier by air, rail or water
in interstate or foreign commerce;

(4) WAC 458-20-180, Motor carriers;

(5) WAC 458-20-192, Indians--Indian country;

(6) WAC 458-20-193D, Transportation, communication, public
utility activities, or other services in interstate or foreign
commerce; and

(7) WAC 458-20-251, Sewerage collection and other related
activities.

This rule contains examples which identify a number of
facts and then state a conclusion. The examples should be used
only as a general guide. The tax results of other situations
must be determined after a review of all of the facts and
circumstances.

Part 1 - General Information

(101) Persons subject to the public utility tax. The PUT
iIs iImposed by RCW 82.16.020 on certain public service and
transportation businesses including railroad, express, railroad
car, water distribution, sewerage collection, light and power,
telegraph, gas distribution, motor transportation, urban
transportation, vessels under sixty-five feet in length
operating upon the waters within the state of Washington, and
tugboat businesses.

(a) Hauling by watercraft. Income from hauling persons or
property for hire by watercraft between points in Washington 1is
subject to one of two PUT classifications, depending on the
nature of the service. Income from:

# Operating tugboats of any size, and the sale of
transportation services by vessels sixty-five feet and over, is
subject to tax under the "other public service business'™ PUT
classification.

# The sale of transportation services using vessels under
sixty-five feet, other than tugboats, is subject to tax under
the '"vessels under sixty-five TfTeet” public utility tax
classification.

These classifications do not include sightseeing tours,
fishing charters, or activities which are in the nature of
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guided tours where the tour may include some water
transportation. Persons engaged in providing tours should refer
to WAC 458-20-258, Travel agents and tour operators.

(b) Other businesses subject to the public utility tax.
The PUT also applies to any other public service business
subject to control by the state, or having the powers of eminent
domain, or any business declared by the legislature to be of a
public service nature, unless the activity iIs subject to tax
under chapter 82.04 RCW, Business and occupation (B&)) tax.

(1) The phrase "subject to control by the state™ means
control by the utilities and transportation commission oOr any
other state agency required by law to exercise control of a
business of a public service nature regarding rates charged or
services rendered. Examples of other public service businesses
include, but are not limited to: Airplane transportation, boom,
dock, ferry, pipeline, toll bridge, water transportation, and
wharf businesses. RCW 82.16.010.

(i1) Persons engaged iIn the same business activities as the
businesses described above are subject to the PUT even if they
are not publicly recognized as providing that type of service or
the amount of income from these activities is not substantial.
For example, an industrial manufacturing company that owns and
operates a well, and that sells a relatively small amount of
water to its wholly owned subsidiary, Is subject to the PUT as a
water distribution business on its sales of water.

(c) Are amounts derived from interest and penalties
taxable? Amounts charged to customers as interest or penalties
are generally subject to the service and other activities B&0
tax. This includes interest charged for failure to timely pay
for utility services or for incidental services. Incidental
services 1iInclude for example meter iInstallation or other
activities which are performed prior to the customer receiving
utility services. Any interest or penalty resulting from the
failure to timely pay a local improvement district or utility
local 1mprovement district assessment 1s not subject to public
utility or B&0 taxes.

(102) Tax rates and measure of tax. The rates of tax for
each business activity subject to the PUT are imposed under RCW
82.16.020 and set forth on appropriate lines of the state public
utility tax addendum for the excise tax return. The measure of
the PUT is the gross income of the business. The term ''gross
income”™ means the value proceeding or accruing from the
performance of the particular public service or transportation
business involved, including operations incidental to that
business. No deduction may be taken on account of the cost of
the commodity furnished or sold, the cost of materials used,
labor costs, interest, discounts, delivery costs, taxes, or any
other expense whatsoever paid or accrued, nor on account of
losses. RCW 82.16.010(3).
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(103) Persons subject to public utility tax may also be
subject to B& tax. The B&0 tax does not apply to any business
activities for which PUT 1is specifically imposed, including
amounts derived from activities for which a deduction from the
PUT 1s available under RCW 82.16.050. RCW 82.04.310(1).
However, many persons engaged in business activities subject to
the PUT are also engaged in other business activities subject to
B&0 tax.

For example, a gas distribution company operating a system
for the distribution of natural gas for sale may also make
retail sales of gas appliances. The gas distribution company is
subject to the PUT on 1its distribution of natural gas to
consumers. However, i1t is also subject to retailing B&0 tax and
must collect and remit retail sales tax on its retail sales of
gas appliances. Repairs of customer owned appliances would also
be considered a retailing activity and subject to retail sales
tax.

In distinguishing gross income taxable under the PUT from
gross income taxable under the B& tax, the department is guided
by the uniform system of accounts established for the specific
type of utility concerned. Because of differences 1iIn the
uniform systems of accounts established for various types of
utility businesses, such guides are not controlling for the
purposes of classifying revenue under the Revenue Act.

(104) Charges for service connections, line extensions, and
other similar services.

(a) For existing customers, amounts derived from services
that are incidental to a public utility activity are subject to
PUT. Thus, amounts received for the following are subject to
PUT:

(1) Service connection, start-up, and testing fees;

(11) Charges for line extensions, repailrs, raisings, and/or
drops;

(iii) Meter or pole replacement;

(i1v) Meter reading or load factor charges; and

(v) Connecting or disconnecting.

(b) For new customers, amounts received for any of the
services noted above in Part (104)(a) of this rule are subject
to service and other activities B&0 tax.

A '"new customer™ is a customer who previously has not
received the utility service at the location. For example, a
customer of a water distribution company who currently receives
water at a residence and constructs a new residence at a
different location is considered a ""new customer™ with respect
to any meter installation services performed at the new
residence, until the customer actually receives water at that
location. It is immaterial that this customer may be receiving
water at the old residence. The charge for installing the meter
for this customer at the new location is subject to service and
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other activities B&0 tax.

(105) Contributions of equipment or facilities.
Contributions to a utility business in the form of equipment or
facilities are not considered income to the utility business, if
the contribution 1s a condition of receiving service.

(a) Example 1. An industrial customer purchases and pays

sales tax on transformers it installs. The customer then
provides the transformers to a public utility district as a
condition of receiving future service. The public utility
district is not subject to the PUT or B&0 tax on the receipt of
the transformers. Use tax is not owed by the utility district
as the customer paid sales tax at the time of purchase.

(b) Example 2. For a water or sewerage collection

business, the value of pipe, valves, pumps, or similar items
provided by a developer for purposes of servicing the developed
area iIs likewise not subject to PUT or B& tax.

Part 11 - Exemptions, Deductions, and Nontaxable Receipts
(201) Exemptions. This subsection describes PUT
exemptions. Also see subsections in this rule that discuss
specific utilities.
(a) Income exemption. Persons subject to the PUT are
exempt from the payment of the tax i1f their taxable income from
utility activities does not meet a minimum threshold. RCW

82.16.040. For detailed information about this exemption, refer
to WAC 458-20-104, Small business tax relief based on income of
business.

(b) Ride sharing. RCW 82.16.047 exempts amounts received
in the course of commuter ride sharing or ride sharing for
persons with special transportation needs in accordance with RCW
46.74.010. For detailed information about this exemption, refer
to WAC 458-20-261, Commute trip reduction incentives.

(c) State route number 16. RCW 82.16.046 exempts amounts
received from operating state route number 16 corridor
transportation systems and facilities constructed and operated
under chapter 47.46 RCW.

(202) Deductions. In general, costs of doing business are
not deductible under the PUT. However, RCW 82.16.050 does
provide for limited deductions. This subsection describes a
number of PUT deductions. The deductible amounts should be

included iIn the gross income reported on the state public
utility tax addendum for the excise tax return and then deducted
on the deduction detail page to determine the amount of taxable
income. Deductions taken but not identified on the appropriate
deduction detail page may be disallowed. Also see Parts 11l and
IV of this rule, which i1dentify additional deductions available
to power and light, gas distribution, and water distribution
businesses.
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(a) Cash discounts. The amount of cash discount actually
taken by the purchaser or customer 1is deductible under RCW
82.16.050(4).

(b) Credit losses. The amount of credit losses actually
sustained by taxpayers whose regular books of account are kept
on an accrual basis is deductible under RCW 82.16.050(5). For
additional i1Information regarding credit losses see WAC 458-20-
196, Bad debts.

(c) Taxes. Amounts derived by municipally owned or
operated public service businesses directly from taxes levied
for their support are deductible under RCW 82.16.050(1).
However, service charges that are spread on the property tax
rolls and collected as taxes are not deductible.

Local improvement district and utility local improvement
district assessments, including interest and penalties on such
assessments, are not i1ncome because they are exercises of the
jurisdiction®™s taxing authority. These assessments may be
composed of a share of the costs of capital facilities,
installation labor, connection fees, etc.

(d) Prohibitions imposed by federal law or the state or
federal constitutions. Amounts derived from business that the
state i1s prohibited from taxing under federal law or the state
or federal constitutions are deductible under RCW 82.16.050(6).

(e) Sales of commodities for resale. Amounts derived from
the sale of commodities to persons in the same public service
business as the seller for resale within this state are
deductible under RCW 82.16.050(2). This deduction i1s allowed
only with respect to water distribution, gas distribution, or
other public service businesses that furnish water, gas, or any
other commodity in the performance of a public service business.
For example, i1ncome from the sale of natural gas by a gas
distributing company to natural gas companies located iIn
Washington, who resell the gas to their customers, is deductible
from the gas distributing company®s gross income.

() Services furnished jointly. 1In general, costs of doing
business are not deductible under the PUT. However, RCW
82.16.050(3) allows a deduction for amounts actually paid by a
taxpayer to another person taxable under the PUT as the latter"s
portion of the consideration due for services furnished jointly
by both, provided the full amount paid by the customer for the
service iIs received by the taxpayer and reported as gross income
subject to the PUT. This deduction applies only when the
services are performed for a customer of the taxpayer, not when
the services are performed for the taxpayer. Additionally, the
services must be furnished jointly by both the taxpayer and
another person taxable under the PUT.

Example 1. Manufacturing Company hires ABC Transport (ABC)
to haul goods from Tacoma to a manufacturing fTacility in
Bell ingham. ABC subcontracts part of the haul to XYZ Freight
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(XYZ) and has XYZ haul the goods from Tacoma to Everett, where
the goods are loaded 1i1nto ABC"s truck and transported to
Bell ingham. Assuming all other requirements of the deduction
are met, ABC may deduct the payments it makes to XYZ from its
gross income as XYZ"s portion of the consideration paid by
Manufacturing Company for transportation services furnished
jointly by both ABC and XYZ. See WAC 458-20-180 for additional
information on motor carriers.

Example 2. Dakota Electricity Generator (DEG) sells
electricity to Mod Industrial Firm (MIF). DEG hires Wheeler #1
to transmit the electricity from DEG to MIF. Wheeler #1

subcontracts a portion of the transmission service to Wheeler
#2.

< Wheeler #1 and Wheeler #2 are jointly furnishing
transmission services to DEG. Assuming all other requirements
of the deduction are met, Wheeler #1 may claim a 'services
jointly provided” deduction in the amount paid to Wheeler #2.

# DEG may not claim a ''services jointly provided" deduction
for the amount DEG paid Wheeler #1. DEG and Wheeler #1 are not
jointly furnishing a service to MIF. DEG is selling electricity
to MIF, and Wheeler #1 is selling transmission services to DEG.

Example 3. City A"s water department purchases water from

City B"s water department. City A sells the water to its
customers. City A may not take a deduction for iIts payment to
City B"s water department as 'services jointly provided.” The

sale of water by City A to its customers IS not a service
jointly provided to City A"s customers by both City A and City
B.

City B, however, may take a deduction under RCW
82.16.050(2) for i1ts sales of water to City A since this Is a
sale of commodities to a person In the same public service
business, for resale within this state.

(203) Nontaxable amounts. The following amounts are not
considered taxable income.

(a) Insurance claim amounts. Amounts received from
insurance companies in payment of losses, which are
distinguishable from amounts received to settle contract payment
disagreements.

(b) Payment of damages. Amounts received from individuals
and others in payment of damages caused by them to the utility”s
plant or equipment.

(c) Amounts from eminent domain proceedings or governmental
action. Amounts received as compensation Tfor compensatory or
involuntary taking of facilities of a public utility, by the
exercise of eminent domain or governmental action, are
considered liguidated damages.

Part 111 - Light and Power Business
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(301) Light and power business. Public utility tax 1is
imposed by RCW 82.16.020 on gross income from providing light
and power services. Light and power business means the business
of operating a plant or system for the generation, production or

distribution of electrical energy for hire or sale. RCW
82.16.010.
(302) Requirements for light and power businesses. RCW

82.16.090 requires that customer billings issued by light and
power businesses serving more than twenty thousand customers
include the following information:

(a) The rates and amounts of taxes paid directly by the
customer upon products or services rendered by such business;
and

(b) The rate, origin, and approximate amount of each tax
levied upon the revenue of such business which has been added as
a component of the amount charged to the customer. This does
not include taxes levied by the federal government or taxes
levied under chapters 54.28, 80.24, or 82.04 RCW.

(303) Income for moving or enhancing facilities. When a
public utility, such as a power and light business, moves 1its
facilities at the request of an existing customer, whether to a
temporary or a permanent relocation, the 1income received is
subject to service and other activities B& tax. For example,
iIT residents of a housing area contract with a power company to
convert overhead wiring currently servicing their homes to
underground for aesthetic purposes, the income to the power
company would be taxable under service and other activities B&O
tax.

When a public utility enhances its service capability for
and at the request of a customer, income received TfTor the
enhancement and any movement of facilities would be taxable
under PUT. For example, 1f an existing customer requested the
utility"s power lines be upgraded and relocated from single-
phase to three-phase, the income is taxable under PUT.

(304) Wheeling of electricity. "Wheeling of electricity”
is the activity of delivering or distributing electricity owned
by others using power lines and equipment of the person doing
the wheeling. Income from wheeling electricity is subject to
the PUT.

(305) Exchanges of electricity by Qlight and power
businesses. There is no specific exemption that applies to an
"exchange'™ of electrical energy or 1its rights. However,
exchanges of electrical energy between light and power
businesses do qualify for deduction iIn computing the PUT as
being sales of power to another light and power business for
resale. RCW 82.16.050(11). An exchange i1s a transaction that
iIs considered to be a sale and involves a delivery or transfer
of energy or its rights by one party to another for which the
second party agrees, subject to the terms and conditions of the
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agreement, to deliver electrical energy at the same or another
time. Examples of deductible exchange transactions include, but
are not limited to, the following:

(a) The exchange of electric power for electric power
between one light and power business and another light and power
business;

(b) The transmission of electric power by one light and
power business to another light and power business pursuant to
the agreement for coordination of operations among power systems
of the Pacific Northwest executed as of September 15, 1964 ;

(c) The acquisition of electric power by the Bonneville
Power Administration (BPA) for resale to 1i1ts Washington
customers in the light and power business;

(d) The residential exchange of electric power entered into
between a light and power business and the administrator of the
BPA pursuant to the Pacific Northwest Electric Power Planning
and Conservation Act, P.L. 96-501, Sec. 5(c), 16 U.S.C. Sec.

839c. In some cases, power is not physically transferred, but
the purpose of the residential exchange is for BPA to pay a
"subsidy” to the exchanging utilities. These subsidies are

considered a nontaxable adjustment (rebate or discount) for
purchases of power from BPA.

(306) Exemptions. The following exemptions are available
for sales of electricity, and are in addition to the general
exemptions found in Part Il of this rule.

(a) Sales of electricity to an electrolytic processor.
RCW 82.16.0421 provides an exemption for sales of electricity
made by light and power businesses to chlor-alkali electrolytic
processing businesses or sodium chlorate electrolytic processing
businesses for the electrolytic process. This exemption, which
iIs scheduled to expire June 30, 2019, applies to sales of
electricity made by December 31, 2018.

The exemption does not apply to amounts received from the
remarketing or resale of electricity originally obtained by
contract for the electrolytic process.

(1) Exemption certificate required. In order to claim the
exemption, the chlor-alkali electrolytic processing business or
the sodium chlorate electrolytic processing business must
provide the light and power business with an exemption
certificate. RCW 82.16.0421. A certificate can be obtained
from the department"s internet site at http://dor.wa.gov.

(i1) Annual report requirement. RCW 82.16.0421 requires
taxpayers receiving the benefit of this tax preference to fTile
an annual report by April 30th of the year following any
calendar year in which a taxpayer becomes eligible to claim the
tax preference. RCW 82.32.534.

(111) Qualification requirements. To qualify all the
following requirements must be met:

(A) The electricity used in the electrolytic process must
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be separately metered from the electricity used for the general
operations of the business;

(B) The price charged for the electricity used in the
electrolytic process must be reduced by an amount equal to the
tax exemption available to the light and power business; and

(C) Disallowance of all or part of the exemption iIs a
breach of contract and the damages to be paid by the chlor-
alkali electrolytic processing business or the sodium chlorate
electrolytic processing business i1s the amount of the tax
exemption disallowed.

(b) Sales of electricity to aluminum smelters. RCW
82.16.0498 provides an exemption to be taken 1n the form of a
credit. The credit i1s allowed i1f the contract for sale of

electricity to an aluminum smelter specifies that the price
charged for the electricity will be reduced by an amount equal
to the credit. The exemption does not apply to amounts received
from the remarketing or resale of electricity originally
obtained by contract for the smelting process. The credit
allowed is the same amount as the utility tax that would
otherwise have been due under RCW 82.16.020.

(c) BPA credits or funds. Effective June 10, 2010, RCW
82.04.310 exempts from the B&0 tax credits or payments received
by persons from the BPA, for the purpose of implementing energy
conservation programs or demand-side management programs. This
exemption is scheduled to expire June 30, 2015.

(307) Deductions. The following deductions are available
for sales of electricity, and are i1n addition to the general
deductions found in Part Il of this rule.

(a) Sales of electricity for resale or for consumption
outside Washington. Amounts derived from the production, sale,
or transfer of electrical energy for resale within or outside
the state of Washington or for consumption outside the state are
deductible under RCW 82.16.050(11). These sales of electricity
are also not subject to the manufacturing B&0 tax. RCW
82.04.310.

(b) Low density light and power businesses. RCW 82.16.053
provides a deduction for light and power businesses having
seventeen or fewer customers per mile of distribution power
lines with retail power rates that exceed the state average
power rate. The statute requires the department to determine
the state average electric power rate each year and make this
rate available to these businesses. This rate and additional
information regarding this deduction can be found via the
department”s internet site at http://dor.wa.gov.

(c) Conservation - Electrical energy and gas. RCW
82.16.055 provides deductions relating to the production or
generation of energy from cogeneration or renewable resources,
and for measures to improve the efficiency of energy end-use.

(i) Restrictions. The below mentioned deductions are
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subject to the following restrictions:

(A) They apply only to new facilities for the production or
generation of energy from cogeneration or renewable energy
resources or measures to improve the efficiency of energy end-
use on which construction or installation was begun after June
12, 1980, and before January 1, 1990;

(B) The measures or projects must be, at the time they are
placed in service, reasonably expected to save, produce, or
generate energy at a total incremental system cost per unit of
energy delivered to end-use which is less than or equal to the
incremental system cost per unit of energy delivered to end-use
from similarly available conventional energy resources that
utilize nuclear energy or fossil fuels and that the gas or
electric utility could acquire to meet energy demand in the same
time period; and

(C) They may be taken for a period not exceeding thirty
years after the project is placed In operation. Any recurring
costs determined to be eligible for deduction under this rule
will cease to be eligible iIn whole or part at the time of
termination of any energy conservation measure or project that
originally authorized the deduction under RCW 82.16.055.

(ii1) What can be deducted. The following may be deducted
from a taxpayer®s gross income:

(A) Amounts equal to the cost of production at the plant
for consumption within the state of Washington of electrical
energy produced or generated from cogeneration as defined in RCW
82.08.02565;

(B) Amounts equal to the cost of production at the plant
for consumption within the state of Washington of electrical
energy or gas produced or generated from renewable energy
resources such as solar energy, wind energy, hydroelectric
energy, geothermal energy, wood, wood wastes, municipal wastes,
agricultural products and wastes, and end-use waste heat;

(C) Amounts expended to improve consumers®™ efficiency of
energy end-use or to otherwise reduce the use of electrical
energy or gas by the consumer;

(D) Amounts received by a utility as a contribution for the
installation of service, and later refunded to the customer, are
deductible from gross income at the time the amounts are
refunded.

(308) Credits. Credit i1s available to light and power
businesses that make contributions to an electric utility rural
economic development revolving fund. The credit i1s equal to
fifty percent of contributions made during a fiscal year to an
electric utility rural economic development revolving fund.

(a) Light and power businesses may take a credit up to
twenty-five thousand dollars, not to exceed the PUT that would
normally be due, against their public utility tax liability each
fiscal year for contributions made.
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(b) Expenditures from the electric utility rural economic
development revolving fund must be made solely on qualifying
projects, in a designated qualifying rural area. For additional
information see RCW 82.16.0491.

(c) The total amount of credits available statewide on a
fiscal year basis for all qualified businesses is three hundred
fifty thousand dollars. The department will allow earned
credits on a first-come, first-served basis. The right to earn
these tax credits expired June 30, 2011. Unused earned credits
may be carried forward to subsequent vyears provided the
department has given prior approval.

Part 1V - Gas and Water Distribution Businesses

(401) Gas distribution. Gross income received for the
distribution of gas is taxable under PUT as provided by RCW
82.16.020. Gas distribution business means the business of
operating a plant or system for the production or distribution
for hire or sale of gas, whether manufactured or natural. RCW
82.16.010. See Part Il for general exemptions and deductions
that may apply to gas distribution.

(402) Requirements for gas distribution businesses. RCW
82.16.090 requires that customer billings 1issued by gas
distribution businesses serving more than twenty thousand
customers include the following information:

(a) The rates and amounts of taxes paid directly by the
customer upon products or services rendered by such business;
and

(b) The rate, origin, and approximate amount of each tax
levied upon the revenue of such business which has been added as
a component of the amount charged to the customer. This does
not include taxes levied by the federal government or taxes
levied under chapters 54.28, 80.24, or 82.04 RCW.

(c) In addition to the general exemptions and deductions
noted in Part Il of this rule, the law provides the following:

(1) Sales of natural or manufactured gas to aluminum
smelters. RCW 82.16.0498 provides an exemption to be taken in
the form of a credit for sales of natural or manufactured gas to
aluminum smelters. The credit is allowed i1f the contract for
sale of gas to an aluminum smelter specifies that the price
charged for the gas will be reduced by an amount equal to the

credit. The credit allowed i1s the same amount as the utility
tax that would otherwise have been due under RCW 82.16.020.
(i1) Conservation - Energy from gas. RCW 82.16.055

provides deductions for the production or generation of energy
from cogeneration or renewable resources and for measures to

improve the efficiency of energy end-use. See subsection
(307)(c) of this rule.
(402) Water distribution. PUT 1is 1imposed on amounts
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derived from the distribution of water under RCW 82.16.020.
Water distribution business means the business of operating a
plant or system for the distribution of water for hire or sale.

RCW 82.16.010. In addition to the general exemptions and
deductions noted in Part Il of this rule, the law provides the
following:

(a) Water distribution by a nonprofit water association.
Amounts derived from the distribution of water by a nonprofit
water association and used for capital Improvements, related to
the water distribution service, by that association are
deductible under RCW 82.16.050(12).

(b) Distribution of irrigation water. Amounts derived from
the distribution of water through an 1irrigation system, for
irrigation purposes, are deductible under RCW 82.16.050(7). The
phrase "for irrigation purposes' means water that is used solely
for nourishing plant life. Thus, when a water distribution
business supplies potable water and some of the water 1is
segregated and separately supplied solely for the nourishing of
plant life as opposed to water supplied for domestic, municipal,
or industrial uses, charges for such separately supplied water
may be deducted from gross income subject to PUT.

In order to meet the '"irrigation system" requirement, a
water distribution business must demonstrate that its
distribution system has turnouts or similar connections for
irrigation purposes that are separate from service hookups or
similar connections for domestic, iIndustrial, or municipal uses.
Under the appropriate circumstances, the use of separate meters
and cross-connection or back flow devices may be evidence of
such separate connections.
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THIS PROPOSED RULE IS SUBMITTED FOR PUBLIC COMMENTS AFTER INPUT FROM
INTERESTED PARTIES AND IS TO BE USED SOLELY FOR DISCUSSION PURPOSES AT THE
PUBLIC HEARING ON THE PROPOSED RULE. UNDER NO CIRCUMSTANCES 1S THIS PROPOSED
RULE TO BE USED TO DETERMINE TAX LIABILITY AND OR EXEMPTIONS.

AMENDATORY SECTION (Amending Order ET 83-16, filed 3/15/83)

WAC 458-20-180 Motor ((transportation,—urban
transportation)) carriers. ((Fhe—term—"motor —transportation
busi - “tho bBusi : I _
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Introduction. This rule explains  the tax reporting

responsibilities of persons engaged in the business of
transporting by motor vehicle persons or property for hire. It
explains transportation business and the application of public
utility tax (PUT), business and occupation (B& ), and retail
sales taxes to persons engaged in the business.

(a) Examples. This rule contains examples which identify a
number of facts and then state a conclusion. The examples
should be used only as a general guide. The tax results of
other situations must be determined after a review of all of the
facts and circumstances.

(b) References to related rules. The department of revenue
(department) has adopted other rules that relate to the
application of the PUT. Readers may want to refer to the
following rules:

(i) WAC 458-20-104, Small business tax relief based on
income of business;

(i1) WAC 458-20-13501, Timber harvest operations, which
provides guidance regarding hauling of logs;

(iii1) WAC 458-20-171, Building, repairing or improving
streets, roads, etc., which are owned by a municipal corporation
or political subdivision of the state or by the United States
and which are used primarily for foot or vehicular traffic;

(iv) WAC 458-20-174, Sales of motor vehicles, trailers, and
parts to motor carriers operating in interstate or foreign
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commerce;

(v) WAC 458-20-175, Persons engaged in the business of
operating as a private or common carrier by air, rail or water
in interstate or foreign commerce;

(vi) WAC 458-20-178, Use tax;

(vii) WAC 458-20-179, Public utility tax;

(viii) WAC 458-20-193D, Transportation, communication,
public utility activities, or other services iIn interstate or
foreign commerce.

(2) What is a motor transportation business? A "motor
transportation business”™ 1iIs a business operating any motor
propelled vehicle transporting persons or property of others for
hire and includes, but is not limited to, the operation of any
motor propelled vehicle as an auto transportation company,
common carrier, or contract carrier as defined by RCW 81.68.010
and 81.80.010. (See RCW 82.16.010.) The term "motor
transportation business" does not include any ""'urban
transportation business™ as described In subsection (3) of this
rule.

(a) It includes hauling for hire any extracted or
manufactured material, over the state"s highways and over
private roads but does not include:

(i) The transportation of logs or other forest products
exclusively upon private roads or private highways (which is
subject to the service B& tax, e.g., see WAC 458-20-13501,
Timber harvest operations); and

(i1) Effective July 1, 2009, a log transportation business,
see RCW 82.16.010(6).

(b) It does not include the hauling of any earth or other
substance excavated or extracted from or taken to the right of
way of a publicly owned street, place, road, or highway, by a
person taxable under the public road construction B&0 tax
classification, regardless of whether or not the earth moving
portion is separately stated. (See WAC 458-20-171.)

(3) What 1s an urban transportation business? An "urban
transportation business'™ 1S a business operating any vehicle for
public use i1In the transportation of persons or property for
hire, when:

# Operating entirely within the corporate limits of any
city or town, or within five miles of the corporate limits
thereof; or

# Operating entirely within and between cities and towns
whose corporate limits are not more than five miles apart or
within five miles of the corporate limits of either thereof.

(a) The Tfive mile standard. "Operating entirely within
five miles of the corporate limits thereof'"” means the five-mile
standard is applied on a straight line from the corporate limits
and not based on road mileage. It is immaterial how many miles
the carrier travels from the origin to the termination of the
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haul as long as the origin and the termination of the haul are
within five miles of the corporate limits. (See RCW 82.16.010.)

(b) What 1is included in urban transportation? Urban
transportation includes, but is not limited to, the business of
operating passenger vehicles of every type and also the business
of operating cartage, pickup or delivery services, including the
collection and distribution of property arriving from or
destined to a point within or without the state, whether or not
such collection or distribution be made by the person performing
a local or interstate Iline-haul of such property. See
subsection (6)(d) of this rule for deduction information for
interstate transportation of persons or property.

(c) What 1s not urban transportation? Urban transportation
does not include the business of operating any vehicle for
transporting persons or property for hire when the origin or
termination is more than five miles beyond the corporate limits
of any city (or contiguous cities) through which it passes.
Thus an operation extending from a city to a point which iIs more
than five miles beyond its corporate limits does not constitute
urban transportation. This is true even if the route i1s through
intermediate cities which enable the vehicle to always be within
five miles of a city”s corporate limits. See subsection (2) of
this rule for "What is a motor transportation business?"

(4) What does 'motor transportation” and ""urban
transportation” include? Motor and urban transportation include
the business of operating motor-driven vehicles, upon public
roads, used iIn transporting persons or property belonging to
others, on a for-hire basis. These terms include the business
of operating taxicabs, armored cars, and contract mail delivery
vehicles, but do not include the businesses of operating auto
wreckers or towing vehicles (taxable as sales at retail under
RCW 82.04.050), school busses, ambulances, nor the collection
and disposal of solid waste (taxable under the service and other
activities B& tax classification).

(5) Why 1is the distinction between the motor and urban
transportation classifications important? These tax
classifications have different tax rates and it iIs important to
segregate the gross income of each activity. Persons engaged in
the business of motor transportation have their gross income
taxed under the motor transportation PUT classification.
Persons engaged in the business of urban transportation have
their gross 1i1ncome taxed under the urban transportation PUT
classification. Persons engaged in both urban and motor
transportation have their gross income taxed under the motor
transportation classification, unless the revenue iIs segregated
as shown by their records.

(6) Are deductions available? Income, as described below,
can be deducted from the taxable amounts reported, provided the
amounts were originally included in the gross income. See WAC
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458-20-179 for generally applicable deductions for PUT, such as
bad debt and cash discount.

(a) Fees and charges for public transportation services.
RCW 82.16.050(14) provides a deduction for amounts derived from
fees or charges Imposed on persons for transit services provided
by a public transportation agency. Public transportation
agencies must spend an amount equal to the tax reduction
provided by this deduction solely to:

# Adjust routes to improve access for citizens using food
banks and senior citizen services; or

# To extend or add new routes to assist low-income citizens
and seniors.

(b) Services furnished jointly. 1In general, costs of doing
business are not deductible under the public utility tax (PUT).
However, RCW 82.16.050(3) does allow a deduction for amounts
actually paid by a taxpayer to another person taxable under the
PUT as the latter®"s portion of the consideration due for
services fTurnished jointly by both, provided the full amount
paid by the customer for the service is received by the taxpayer
and reported as gross income subject to the PUT. This deduction
does not apply to services performed for the taxpayer. Instead,
the services must be performed for a customer of the taxpayer,
and must be furnished jointly by both the taxpayer and another
person taxable under the PUT.

This i1ncludes the amount paid to a ferry company for the
transportation of a vehicle and i1ts contents (but not amounts
paid to state owned or operated ferries) when the vehicle 1is
carrying freight or passengers for hire and is being operated by
a person engaged iIn the business of motor or urban
transportation. This does not include amounts paid for
transporting such vehicles over toll bridges.

Example: A customer hires ABC Transport (ABC) to haul
goods from Tacoma to a manufacturing facility in Bellingham.
ABC subcontracts part of the haul to XYZ Freight (XYZ) and has
XYZ haul the goods from Tacoma to Everett where the goods are
loaded into ABC"s truck and transported to Bellingham. Assuming
all other requirements of the deduction are met, ABC may deduct
the payments i1t makes to XYZ from its gross income as XYZ"s
portion of the consideration paid by the customer for
transportation services furnished jointly by ABC and XYZ.

(c) Transportation of commodities to export facilities.
Income received from transporting commodities from points of
origin in this state to an export elevator, wharf, dock, or ship
side on tidewater or its navigable tributaries is deductible
under RCW 82.16.050(9). The deduction is only available when

the commodities are forwarded, without intervening
transportation, by vessel, iIn their original form, to iInterstate
or foreign destinations. However, this deduction 1is not

available when the point of origin and the point of delivery to
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the export elevator, wharf, dock, or ship side are located
within the corporate limits of the same city or town.

(i) Example 1: AB Transport moves freight by tug and barge
from points in Washington to terminal facilities at tidewater
ports in Washington. The freight i1s subsequently shipped from
the ports by vessel to interstate and foreign destinations. AB
Transport may deduct the gross income from these shipments under
RCW 82.16.050(9).

(11) Example 2: ABC Trucking hauls widgets from the
manufacturing plant to a storage area which is adjacent to the
dock. The storage area is quite large and the widgets are moved
from the storage area to alongside the ship in time for loading.
The widgets are loaded on the ship and then transported to a
foreign country. ABC Trucking may take a deduction for the
amounts received Tfor transporting the widgets from the
manufacturer to the storage area. The movement of the widgets
within the storage area iIs not considered to be ™"intervening
transportation,’' but is part of the stevedoring activity.

(ii1) Example 3: ABC Trucking hauls several types of
widgets from the manufacturing plant to a ''staging area" where
the widgets are sorted. After sorting, XY Hauling transports
some of the widgets from the staging area to local buyers and
other widgets to the dock which is located approximately Tfive
miles from the staging area where the widgets are i1mmediately
loaded on a vessel for shipment to Japan. The dock and staging
area are not within the corporate city limits of the same city.
ABC Trucking may not take a deduction for amounts received for
hauling widgets to the staging area. Even though some of the
widgets ultimately were exported, ABC Trucking did not deliver
the widgets to the dock where the widgets were loaded on a
vessel.

However, XY Hauling may take a deduction for the gross
income for hauls from the staging area to the dock. The widgets
were loaded on the vessel in their original form with no
additional processing. The haul also did not originate or
terminate within the corporate city limits of the same city or
town. All the conditions were met for XY Hauling to claim the
deduction.

(d) Interstate transportation of persons or property.
Income received from transporting persons or property by motor
transportation equipment where either the origin or destination
of the haul i1s outside the state of Washington is deductible.
The iInterstate movement originates or terminates at the point
where the transport obligation of the iInterstate carrier begins
or ends. See WAC 458-20-193D for additional information on
interstate activities. Transportation provided within the state
prior to the point of origin of the iInterstate movement or
subsequent to the point of destination within this state is
wholly intrastate and not deductible.
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Example: Airport B Shuttle provides transportation to and
from the airport for persons departing or arriving from
destinations which may or may not be out of state. This service
is not incidental to any interstate movement and thus gross
income is taxable under either motor or urban transportation.

(e) Interstate transportation of commodities. Income
received from the transportation of commodities from points of
origin in this state to final destination outside this state, or
from points of origin outside this state to final destination in
this state are deductible under RCW 82.16.050(8) where the
carrier grants to the shipper the privilege of stopping the
shipment 1In transit at some point In this state for the purpose
of storing, manufacturing, milling, or other processing, and
thereafter forwards the same commodity, or its equivalent, in
the same or converted form, under a through freight rate from
point of origin to final destination.

() Transportation of agricultural commodities. Certain
income received from the transportation of agricultural
commodities can be deducted when the commodities do not include
manufactured substances or articles. For the 1ncome to be
deducted, the commodities must be transported from points of
origin in the state to interim storage facilities iIn this state
for transshipment, without 1intervening transportation, to an
export elevator, wharf, dock, or ship side on tidewater or its
navigable tributaries to be forwarded, without intervening
transportation, by vessel, in their original form, to interstate
or foreign destinations. If agricultural commodities are
transshipped from interim storage facilities In this state to
storage facilities at a port on tidewater or 1its navigable
tributaries, the same agricultural commodity dealer must operate
both the i1nterim storage facilities and the storage facilities
at the port. RCW 82.16.050(10).

(1) The deduction under this subsection is available only
when the person claiming the deduction obtains a completed
"Certificate of Agricultural Commodity Shipped to Interstate and
Foreign Destinations”™ from the agricultural commodity dealer
operating the interim storage facilities.

(ii) A blank certificate can be found via the department®s
Internet site at http://dor._wa.gov. The form may also be
obtained by contacting the department"s telephone i1nformation
center at 1-800-647-7706, or by writing the department at:

Taxpayer Information and Education
Department of Revenue

P.0. Box 47478

Olympia, WA 98504-7478

(7) Exemption for income from persons with special
transportation needs. RCW 82.16.047 provides an exemption from
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PUT for amounts received for providing commuter share riding or
ride sharing for persons with special transportation needs in
accordance with RCW 46.74.010. Transportation must be provided
by a public social service agency or a private, nonprofit
transportation provider as defined in RCW 81.66.010.

(8) Business activities other than hauling. Persons
engaged in the business of motor or urban transportation may
also receive income from other business activities. The tax

consequences of this income i1s generally based on whether or not
these services are performed as a part of or are incidental to
the hauling activity, or are services where the taxpayer does
not haul the shipment.

(a) Handling and other services that are a part of or
incidental to the hauling activity. When a person performs
activities such as packing, crating, loading or unloading of
goods that the person 1is hauling for the customer, those
services are considered to be performed as a part of the hauling
activity, or are services incidental to the haul itself. The
gross income from those services is taxed in the same manner as
the hauling activity, e.g., motor or urban transportation.

Example. Mary hires Luke®"s Packing & Hauling Co. (Luke®s)
to load, haul, and unload her belongings at a local storage
facility just a couple of miles down the street from the city
apartment she is vacating. Luke®s will report the gross income
from Mary under the urban transportation PUT classification.

(b) Handling and other services that are not a part of or
incidental to the hauling activity.

(1) If a person engaged 1in hauling activities packs,
crates, loads, or unloads goods that the person is not also
hauling for the customer, the gross income from these activities
will generally be subject to service and other activities B&0O
tax.

Example. James hires Luke"s Packing & Hauling (Luke®s) to
wrap, pack, and crate his belongings in preparation for long-
term storage. Luke®s will not be hauling James® belongings as
Haul and Storage Inc. has been hired to pick up the belongings
and put them in their storage facility. Luke"s will report the
gross income for wrapping, packing, and crating James”
belongings under the service and other activities B&0 tax
classification.

(ii1) A person engaged in hauling activities may also
perform services that are not a part of or are separate from the
hauling activity. The gross income from these activities is not
subject to the motor or urban transportation PUT, but is instead
subject to tax based on the nature of the activity and other
provisions of the law.

Example. Affordable Hauling and Storage (Affordable) hauls
products for hire and also operates a warehouse. Big
Manufacturing Company (Big) hires Affordable to pick-up and
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deliver products to and from Affordable®s warehouse for long-
term storage. Affordable charges Big for the hauling services
as they occur and also separately invoices Big a monthly fee for
storing the products. The income from the hauling services is
subject to the motor transportation or urban transportation PUT
classification, as the case may be. The monthly storage charges
are subject to the warehousing B&0 tax classification (see WAC
458-20-182 for an explanation of the tax-reporting
responsibilities of warehouse businesses).

(c) Sales, leases, or rentals of tangible personal property
by motor carriers. Persons engaged in either motor or urban
transportation may also sell, lease, or rent tangible personal
property, such as forklifts or trailers. Gross i1ncome from the
sale, lease, or rental of tangible personal property without an
operator to a consumer, is subject to retailing B&0 and retail

sales taxes, unless a specific exemption applies. IT the sale
is a sale for resale, the sale is subject to the wholesaling B&O
tax classification. (See WAC 458-20-211 for more information

regarding the tax reporting responsibilities of persons that
lease or rent tangible personal property.)

IT the sale, lease, or rental of the property qualifies for
one of the retail sales tax exemptions for equipment used in
interstate commerce provided by RCW 82.08.0262 or 82.08.0263
(e.g., as may be the case with a trailer used iIn interstate
commerce), the retailing of interstate transportation equipment
B&0O tax classification applies. (See WAC 458-20-174 for limited
exemptions for motor carriers operating iIn interstate or foreign
commerce.)

(9) Purchases of tangible personal property. Persons
engaged iIn the business of motor or urban transportation must
pay retail sales tax to their vendors when purchasing motor
vehicles, trailers, parts, equipment, tools, supplies, and other
tangible personal property for use iIn conducting their business.
(See WAC 458-20-174 for limited exemptions for motor carriers
operating iIn interstate or foreign commerce.)

(10) Purchases made for rental or lease to others. Persons
buying motor vehicles, trailers and similar equipment solely for
the purpose of renting or leasing the same without an operator
are making purchases for resale. For sales made on or after
January 1, 2010, the seller must obtain a reseller permit from
the buyer to document the wholesale nature of any sale as
provided in WAC 458-20-102 (Reseller permits). Resale
certificates used prior to January 1, 2010, must be kept on file
by the seller for five years from the date of last use or until
December 31, 2014.
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