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Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

AMENDATORY SECTION (Amending WSR 10-10-030, filed 4/26/10, effective
5/27/10)

WAC 458-20-190 Sales to and by the United States and certain en-
tities created by the United States—Doing business on federal reser-
vations—Sales to foreign governments. (1) Introduction. Federal law
prohibits ((Washingten)) states from directly imposing taxes ((upen))
on the United States. Persons doing business with the United States,
however, are ((hrenetheless)) subject to the taxes imposed by the state
of Washington, unless specifically exempt. This rulefexplains the tax
reporting responsibilities of persons making sales to the United
States and to foreign governments. The rule also.explains the tax re-
porting responsibilities of persons engaging An business activities
within federal reservations and cleaning up radioactive waste and oth-
er by-products of weapons production for the United States.

(C 1 ; 5 i
)
(a) Other rules that may be relevant.

(i) WAC 458-20-17001 ((€£))Government contracting((G—ete-)—7Per-

alse—#efer—te))——Construciion,
ernment real property.
(ii) WAC 458-20-171 ((©)Building, repairing or improving

installations, or improvements to Qov-

streets, roads, etc.((O-=

. Which are
owned by a municipal corporation or poditical subdivision of the state
or by the United States _and which are used primarily for foot or ve-
hicular traffic.

(ii1) WAC 458-20-178 Use tax_and the use of tangible personal
property.

(iv) WAC 458-20-186 ((€))Tax on cigarettes((Q))-

(b) Examples.. This rule provides examples that identify a number
of facts and then_state a conclusion. These examples should be used
only as a general guide. The tax results of other situations must be
determined«after a review of all the facts and circumstances.

(2) "Unrted States™ defined.

(a) For the purposes of this rule, the term "United States"™ means
the federal government, including the executive, legislative, and ju-
dicral  branches, i1ts departments, and Tfederal entities exempt from
state or. local taxation by ((¥xeasen—o¥)) specific federal statutory
exemption.

The ‘mere fact {that an entity is a fTederal entity, such as an iIn-
strumentality or @ fTederal corporation, does not mean that the entity
iIs immune from<tax. The taxability of a federal entity and whether
((er—noet)) the entity 1i1s required to collect and remit retail
sales/use tax depends on the benefits and Immunities conferred
((upenr)) on it by Congress. Thus, to determine the current taxable
status of federal entities, the relevant portion of the federal law
should be examined.

(b) "United States'™ does not include entities associated with but
not a part of the United States, such as the National Guard (an iIn-
strumentality of the state of Washington). Nor does it include enti-
ties contracting with the United States government to administer its
programs.
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(3) Prohibition against taxing the United States. The state of
Washington is prohibited from imposing taxes directly ((uper)) on the
United States.

(a) This prohibition applies to taxes imposed for the privilege
of engaging in business such as ((#he)) business and occupation (B&0O)
(chapter 82.04 RCW) and ((¥he)) public utility (chapter 82.16 RCW)
taxes.

It also applies to taxes imposed on a buyer or user of goods or
services((s)) including, but not limited to, the:

(i) State and local retail sales and car rental taxes (chapters
82.08 and 82.14 RCW);

(i1) State and local use tax (chapters 82.12 and 82.14 RCW);

(if1) Solid waste collection tax (chapter 82.48 RCW); and

(iv) Local government taxes such as the special hotel/motel
(chapter 67.28 RCW) and convention and trade' center (chapter 67.40
RCW) taxes.

(b) The state is also prohibited from «equiring the United States
to collect taxes imposed on the buyer (e.g., the retail sales tax) as
an agent for the state. However, buyerS must pay use tax on retail
purchases from the United States, unless specifically exempt by law.

(c) In addition, federal law exempts. certain nongovernmental en-
tities from state taxes (for which Congress has given specific federal
statutory tax exemptions). These specific Tederal statutory exemptions
((given—by—Congress)) may not be absolute and,.may be limited to spe-
cific activities of an entity.

(d) The American Red Cross. Is an.instrumentality of the United
States. As a federal corporation providing,aid and relief, It iIs ex-
empt from retail sales, use, and ((bus+ﬁess—and—eeeapat+en)) B&0 taxes
under state law. RCW 82.08. 0258 82.12.0259, and 82.04.380.

The Red Cross provides some victims of natural disasters assis-
tance by check, voucher, and/or direct deposits to the individuals*
personal bank accounts. Assistance may also be provided with *client
assistance cards' that may be used by the recipients at locations
where bankcards' are acceptedwor. at automated teller machines (ATM).
The retail sales tax treatment of purchases made using these payment
methods 1is:

(i) Electronic funds transfers and checks. Purchases made by an
individual using funds_ that have been transferred into the individu-
al®s bank account or received iIn the form of a check are subject to
retaid sales tax In the same manner as any other purchase made by that
individual, unless specifically exempt by law.

(ii) Vouchers. A voucher is a certificate issued by the Red Cross
to an Individual that may be exchanged for a specific good or service.
As the goods and services will be paid for directly by the Red Cross,
the sales are not subject to retail sales tax. A vendor who accepts a
voucher will _send it and/or other proof of sale to the Red Cross,
which will then send a check to the vendor to pay for the purchase.

(iii1) Client assistance cards. Sales to individuals who use cli-
ent assistance cards issued by the Red Cross, or who pay with cash
withdrawn from an ATM using the card, are subject to retail sales tax,
unless otherwise exempt from tax. These sales are not direct sales to
the federal government or one of its instrumentalities.

(e) The Federal Emergency Management Administration (FEMA) is an
agency of the federal government. As a federal corporation providing
aid and relief, it is exempt from retail sales, use, and B&0 taxes un-
der state law. RCW 82.08.0258, 82.12.0259, and 82.04.380.
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FEMA provides some victims of natural disasters assistance by
check, voucher, and/or direct deposits to the individuals®™ personal
bank accounts. Assistance may also be provided with emergency debit
cards that can be used by the recipients at locations where bankcards
are accepted or at ATMs. The retail sales tax treatment of purchases
made using these payment methods is:

(i) Electronic funds transfer and checks. Sales are subject to
retail sales tax as described in (d)(i) of this subsection.

(i1) Vouchers. Sales are not subject to retail sales tax. As with
the Red Cross, the goods and services will be paid for<directly by FE-
MA. See (d)(ii) of this subsection.

(iii) Emergency debit cards. As with the Red Cross, 'client as-
sistance cards" purchases made with these cards, or .with cash with-
drawn from an ATM using these cards, are subject to retail sales tax.
See (d)(iii) of this subsection.

(4) Persons doing business with the United States. Persons sell-
ing goods or services to the United States are subject to taxes im-
posed on the seller, such as the ((business—and-eceupation—))B&0((D))
and public utility taxes, unless a specific tax exemption applies.
Persons receiving income from contracting with the United States gov-
ernment to administer its programs, either in whole or in part, are
also subject to tax, unless a specific tax exemption applies.

(a) Certain invoiced amounts not included iIn gross income. Per-
sons who contract with the United States may,. for federal accounting
purposes, be contractually required, to invoice goods or services pro-
vided to the United States by third parties. The purpose of the invoi-
ces Is to match the expenditures with the appropriate category of con-
gressional funding. ((Fhese)) Amounts received under such invoices
should be excluded from the person"s gross #tncome when reporting on
the ((combined)) excise tax return 1Ff all of the following conditions
((ex#st)) are met with respect to the goods or services:

(i) The third<party directly invoices the United States;

(i1) The Unikted States directly pays the third party; and

(if1) The person has/noskiability, either primarily or secondari-
ly, for making payment #to the third party or for remitting payment to
the third party.

(b) Taxsebligation with respect to the use of tangible personal
propertys Persons. performing services for the United States are also
subject to the retail sales or use tax on property they use or consume
when /performing services fTor the United States, unless specifically
exempt.

(1) Manufacturing articles for commercial or industrial use. In
the case of products manufactured or produced by the person using the
products as. a consumer, the measure of the use tax iIs generally the
value of the products as explained in WAC 458-20-112 ((&value—of prod-
uets)-—Howevery)). If the articles manufactured or produced by the
user are used In the manufacture or production of products sold or to
be sold to the department of defense of the United States, the value
of articles used i1s the value of the ingredients of such articles. The
manufacturing B&0 tax also applies to the value of articles manufac-
tured for commercial or industrial use.

(i1) Use of government provided property. When articles or goods
used are acquired by bailment, the measure of the use tax to the bai-
lee is the reasonable rental with the value to be determined as nearly
as possible according to the rental price at the place of use of simi-
lar products of like quality and character. For more information on
leases or rentals of tangible personal property see WAC 458-20-211
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((Ceases—or—rental—oftangiblepersonal-propertys—bailments))). Thus,

iT a person has a contract to provide services for the United States
and uses government supplied tangible personal property to perform the
services, ((henr)) the person must pay use tax on the fair market
rental value of the government supplied tangible personal property.

Persons who incorporate government provided articles iInto con-
struction projects or improvements made to real property of or for the
United States should refer to WAC 458-20-17001 (({Severnment—contract-
#hgs—ete-))) for more specific tax-reporting information.

(c) Exemption for certain machinery and equipment.Manufacturers
or processors for hire may be eligible for the retaild sales or use tax
exemption provided by RCW 82.08.02565 and 82.12.02565 on machinery and
equipment used directly In a manufacturing or research and development
operation. For information on the sales and use #tax exemptions see WAC

458-20-13601 ((Manufacturers—and—processor—For hire—Sales—and—use
taoc—exerption—Tfor—rmachinery—and—eguiprenty

) -

(5) Documenting exempt sales to the United States. Only ((these))
sales made directly to the United States. are exempt from retail sales
tax or other tax Imposed on the buyer. To be entitled to the exemp-
tion, the purchase must be paid for using a qualified U.S. government
credit card, a check from the United States payable to the seller, a
United States voucher, or with cash accompanied by the federal SF
(Standard Form) 1165.

Sales to employees or representatives ofF the United States are
subject to tax, even though the United States may reimburse the em-
ployee or representative for all or a part of the expense. Purchases
by any other person, whether with federal, funds or through a reim-
bursement arrangement, are subject to< tax unless specifically exempt
by law.

(a) Documenting tax-exempt sales. Sellers must document the tax-
exempt nature of sales made to the United States by keeping a copy of
the United States credit card recelpt, a copy of the check from the
United States, a‘copy of the federal government voucher, or a signed
copy of federal SE 1165.¢ Texdetermine whether purchases made with a
U.S. Government credit card are exempt from retail sales tax, the de-
partment will look at’ the prefix of the card, which consists of the
first fourodigits and the sixth digit. As amended in 2009, RCW
19.200.020 now prohibits.sellers from retaining credit and debit card
receipts containing more than the last five digits of the card number.
Sellers, in addition to a receipt, should retain the remaining credit
card numbers by other means, such as on a log, for example, that con-
tains the following information:

(1) The first four digits and the sixth digit of the eligible
card;

(i1) Federal:employee"s name;

(i11) Federal government agency®s name;

(iv) Type of agency card (e.g., purchase card, fleet card, travel
card, integrated card);

(v) Expiration date of credit card; and

(vi) Name of the credit card company.

(b) Payment ((eeeurring—v#a)) made by government contracted cred-
it card. Various United States government contracted credit cards are
used to make payment for purchases of goods and services by or for the
United States government. Sole responsibility for payment of these
purchases may rest with the United States government or with the em-
ployee. The United States government®s system of issuing government
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contracted credit cards is subject to change. For specific information
about determining when payment is the direct responsibility of the
United States government or the employee, contact the department”s
taxpayer services division at:

((Pepartrent—of-Revenue))

Taxpayer Services
Department of Revenue
P.O. Box 47478
Olympia, WA 98504-7478

or call the department®s telephone information center at
1-800-647-7706 or visit the department™s web site at ((http=/4L
S )) dor.wa.gov.

(6) Doing business on federal reservations./ The state of Washing-
ton has jurisdiction and authority to levy and collect taxes ((4pen))
from persons residing within, or with respect to business transactions
conducted ((upen)) on, federal reservations. 4 U.S.C. 88 105-110. The
term "federal reservation,”™ as used iIn this rule, means any land or
premises within the exterior boundaries of the_.state of Washington
that are held or acquired by and for the use of the United States, its
departments, iInstitutions or entities. This means that a concession-
aire operating within a federal reservationdunder a grant or permit
issued by the United States or by a department or entity of the United
States is taxable to the same extent as any private operator engaging
in a similar business outside( a federal reservation and without spe-
cific authority from the United States.:

(a) Sales tax collection requirements. Persons making retail
sales to members of the armed forces or others.residing within or con-
ducting business ((upen)) on federal .reservations are required to col-
lect and remit retail_sales tax from the buyer.

(b) Cigarette tax stamps. Washington cigarette tax stamps must
generally be affixed to all cigarettes sold to persons residing within
or conducting business ((upenr)) on fTederal reservations. However, such
stamps need not’ be affixed torcigarettes sold to the United States or
any of its entitres .including voluntary organizations of military per-
sonnel authorized by the Secretary of Defense or the Secretary of the
Navy or by.the United States or any of its entities to authorized pur-
chasers,for use, on such reservation. For additional information on
cigarette stamps, rates, and refunds see WAC 458-20-186 (({Fax—ehr—-<€ig—

(7) Sales made to authorized purchasers of the United States. As
explained in subsection (3)(b) of this rule, while sales by the United
States are exempt of retail sales tax the purchaser is generally re-
sponsible for remitting use tax directly to the department ((ef—reve-
Aue)). Federal law prohibits the imposition of use tax on tangible
personal property sold to authorized purchasers by the United States,
its entities, or voluntary unincorporated organization of armed forces
personnel. 4 U.S.C. § 107(a).

(a) Who is an "authorized purchaser™? A person is an "authorized
purchaser™ only with respect to purchases he or she is permitted to
make from commissaries, ships®™ stores, or voluntary unincorporated or-
ganizations of personnel of any branch of the armed forces of the Uni-
ted States, under regulations promulgated by the departmental secreta-
ry having jurisdiction over such branch. 4 U.S.C. § 107(b).

(b) What is a "voluntary unincorporated organization™? "Voluntary
unincorporated organizations™ are those organizations comprised of
armed forces personnel operated under regulations promulgated by the
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departmental secretary having jurisdiction over such branch. Examples
of voluntary unincorporated organizations are post flying clubs, offi-
cers or noncommissioned officers open messes, and recreation associa-
tions.

(8) Purchases by persons using federal funds. Retail sales or use
tax ((#s—applicable)) applies to retail purchases made by any buyer,
other than the United States, including the state of Washington and
all of its political subdivisions, irrespective of whether or not the
buyer uses or is reimbursed with federal funds, unless the purchase is
specifically exempt by law.

(9) Cleaning up radioactive waste and other by-products of weap-
ons production and nuclear research and development. RCW 82.04.263
provides a preferential tax rate for the gross. income derived from
cleaning up for the United States, or its instrumentalities, radioac-
tive waste and other by-products of weapons production and nuclear re-
search and development. This tax rate applies whether the person per-
forming these activities is a general contractor or subcontractor.

(a) What activities are entitled to the preferential tax rate?
Only those activities that meet the definition of "cleaning up radio-
active waste and other by-products of’ weapons production and nuclear
research and development” are entitled to the’ preferential tax rate.
The statute defines "cleaning up radioactive waste and other by-prod-
ucts of weapons production and nuclear research and development™ to
mean:

(i) The handling, storing, treating, immobilizing, stabilizing,
or disposing of radioactive waste, radioactive tank waste and capsu-
les, nonradioactive hazardous salid and liquid wastes, or spent nucle-
ar fuel;

(i1) Conditioning of spent nuclear fuel;

(ii1) Removing contamination In soils and groundwater;

(iv) Decontaminating and decommissioning of facilities; and

(v) Services.supporting the performance of cleanup. A service
supports the performance of cleanup If i1t:

(A) Is within the scopesof work under a clean-up contract with
the United Stated Department of Energy; or

(B) Assists in the accomplishment of a requirement of a clean-up
project undertaken by the United States Department of Energy under a
subcontract entered into with the prime contractor or another subcon-
tractor 1n TfTurtherance of a clean-up contract between the United
States Department of Energy and a prime contractor.

(b) When does ‘a service not assist in the accomplishment of a re-
quirement of a clean-up project? Subject to specific exceptions provi-
ded by law, a seryvice does not assist iIn the accomplishment of a
clean-up project when the same services are routinely provided to
businesses not engaged in clean-up activities.

The following exceptions are always deemed to contribute to the
accomplishment of a requirement of a clean-up project undertaken by
the United States Department of Energy:

e Information technology and computer support services;

e Services rendered in respect to infrastructure; and

e Security, safety, and health services.

(c) Guideline examples. The following examples are to be used as
a guideline when determining whether a service is "routinely provided
to businesses not engaged in clean-up activities.”

(i) Accounting services. The classification does not apply to
general accounting services but does apply to performance audits per-
formed for persons cleaning up radioactive waste.
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(i1) Legal services. The classification does not apply to general
legal services but does apply to those legal services that assist iIn
the accomplishment of a requirement of a clean-up project undertaken
by the United States Department of Energy. Thus, legal services provi-
ded to contest any local, state, or federal tax liability or to defend
a company against worker"s compensatlon claim arising from a worksite
injury do not qualify for the classification. However, legal services
related to the resolution of contractual dispute between the parties
to a clean-up contract between the United States Department of Energy
and a prime contractor do qualify.

(i11) General office janitorial. General officed janitorial serv-
ices do not qualify for the radioactive waste clean<up classification,
but the specialized cleaning of equipment exposed. to radioactive waste
does qualify.

(d) Clean-up examples. ((Fhe—examples—in—thissubseetion—identify

a—nurber—of—fFacts—and—then—state—a concluston—These—examples—should
onby—beused-as—a—general-gurde—SimtHlar—determinations—fFor—other—sit—
uwatrons—ean—bhe—made—onlby—after—areview—ofFalH—fFacts—and—erreunstan—
€es-))

(i) Company C is a land excavation contractor ((whe)) that con-
tracts with Prime Contractor to dig trenches where waste will be re-
buried after processing. Company C"s contract for digging trenches
qualifies for the preferential tax rate under RCW 82.04.263 because
the activity of digging trenches is one of the physical acts of clean-
ing up.

(i1) Company D contracts with Company C from .the previous example
to provide payroll and accounting services: Company D"s activity does
not qualify for the preferential tax rate under RCW 82.04.263 because
the activity of general accounting 4s not an activity involving the
physical act of cleandng up, nor ‘IS 1t a service supporting the per-
formance of cleanup_as defined in (@)(v) of this subsection.

(i1i1) Company<E i1s an environmental engineering company ((whiech))
that contracts with Prime Contractor to develop a plan on how best to
decontaminate the soil at astank farm and will monitor the cleanup/
decontamination as it progresses. Company E®"s activities qualify for
the preferential tax rate under RCW 82.04.263 because the activities
are servicessgsupporting. the performance of cleanup.

(iv) Company. F IS a security company that contracts with Prime
Contractor to provide overall security to the federal reservation, iIn-
cluding providing security at clean-up sites. Security services at
clean-up sites are services that support the performance of cleanup.

(e) Taxability of tangible personal property used or consumed iIn
cleaning up radioactive waste and other by-products of weapons produc-
tion and nuclear research and development. Persons cleaning up radio-
active waste and. other by-products of weapons production and nuclear
research and development for the United States, or its instrumentali-
ties, are consumers of any property they use or consume when perform-
ing these services. RCW 82.04.190. Therefore, tangible personal prop-
erty used or consumed in the cleanup is subject to retail sales or use
tax. IT the seller does not collect retail sales tax on a retail sale,
the buyer is required to pay the retail sales tax (commonly referred
to as "deferred sales tax') or use tax directly to the department, un-
less specifically exempt by law. The "((coembined)) excise tax return”
does not have a separate line for reporting deferred sales tax. Conse-
quently, deferred sales tax liability should be reported on the use
tax line of the buyer®s ((ecembined)) excise tax return. ((Refer—te))
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For detailed information on the use tax, see WAC 458-20-178 ((¥er—de-
i i i i ))-

(10) Sales to foreign governments or foreign diplomats. For spe-
cific ((detarls)) information concerning the taxability of sales of
goods and services to foreign missions and diplomats, contact the de-
partment®s taxpayer services division at:

((Pepartrent—otf-Revenue))

Taxpayer Services
Department of Revenue
P.O. Box 47478
Olympia, WA 98504-7478

or call the department®s telephone information center at
1-800-647-7706 or visit the department™s web site. at ((http=/4L

dor-—wa-goev)) dor.wa.gov.
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