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THIS PROPOSED RULE IS SUBMITTED FOR PUBLIC COMMENTS AFTER INPUT FROM
INTERESTED PARTIES AND IS TO BE USED SOLELY FOR DISCUSSION PURPOSES AT THE
PUBLIC HEARING ON THE PROPOSED RULE. UNDER NO CIRCUMSTANCES IS THIS PROPOSED
RULE TO BE USED TO DETERMINE TAX LIABILITY AND OR EXEMPTIONS.

NEW SECTION

WAC 458-20-19402 Single fTactor receipts apportionment--
Generally.

PART 1. INTRODUCTION.

(101) General. RCW 82.04.462 establishes the apportionment
method for businesses engaged i1n apportionable activities and
that have nexus with Washington for business and occupation
(B&0O) tax Iliability incurred after May 31, 2010. The express
purpose of the change in the law was to require businesses
"earn(ing) significant 1income from Washington residents from
providing services™ to '"pay their TfTair share of the cost of
services that this state renders and the iInfrastructure it
provides.”™ Section 101, chapter 23, 1st special session, 2010.

(102) Guide to this rule. This rule is divided into six
parts, as follows:

1. Introduction.

2. Overview of single factor receipts apportionment.

3. How to attribute receipts.

4. Receipts factor.

5. How to determine Washington taxable income.

6. Reporting instructions.

(103) Scope of rule. This rule applies to the
apportionment of income from engaging in  apportionable
activities as defined in WAC 458-20-19401, except:

(a) To the apportionment of income received by Tinancial
institutions and taxable under RCW 82.04.290, which is governed
by WAC 458-20-19404; and

(b) To the attribution of royalty income from granting the
right to use intangible property, which is governed by WAC 458-
20-19403.

(104) Separate accounting and cost apportionment. The
apportionment method explained 1in this rule replaces the
previously allowed separate accounting and cost apportionment

methods. Separate accounting and cost apportionment are not
authorized for periods after May 31, 2010.
(105) Other rules. Taxpayers may also find helpful

information in the following rules:
(a) WAC 458-20-19401 Minimum nexus thresholds for
apportionable activities. This rule describes minimum nexus
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thresholds applicable to apportionable activities that are
effective after May 31, 2010.

(b) WAC 458-20-19403 Royalty receipts attribution. This
rule describes the attribution of royalty 1income for the
purposes of single TfTactor receipts apportionment and applies
only to tax liability incurred after May 31, 2010.

(c) WAC 458-20-19404 Single factor receipts apportionment--
Financial institutions. This rule describes the application of
single factor receipts apportionment to certain income of
financial institutions and applies only to tax liability
incurred after May 31, 2010.

(d) WAC 458-20-194 Doing business inside and outside the
state. This rule describes separate accounting and cost
apportionment and applies only to tax Hliability incurred from
January 1, 2006, through May 31, 2010.

(e) WAC 458-20-14601 Financial institutions--lIlncome
apportionment. This rule describes the apportionment of income
for financial institutions for tax liability incurred prior to
June 1, 2010.

(106) Examples. Examples included in this rule identify a
number of facts and then state a conclusion; they should be used
only as a general guide. The tax results of all situations must
be determined after a review of all the facts and circumstances.
The examples in this rule assume all gross income received by
the taxpayer 1i1s from engaging 1iIn apportionable activities.
Unless otherwise stated, the examples do not apply to tax
liability prior to June 1, 2010.

(107) Definitions. The following definitions apply to this
rule:

(a) "Apportionable activities” has the same meaning as used
in WAC 458-20-19401 Minimum nexus thresholds for apportionable
activities.

(b) "Apportionable 1ncome™ means apportionable receipts
less the deductions allowable under chapter 82.04 RCW.

(c) "Apportionable receipts” means gross 1income of the
business from engaging iIn apportionable activities, including
income received from apportionable activities attributed to
locations outside this state.

(d) "Business activities tax" means a tax measured by the
amount of, or economic results of, business activity conducted
in a state. The term iIncludes taxes measured in whole or iIn
part on net income or gross iIncome or receipts. In the case of
sole proprietorships and pass-through entities, the term
includes personal 1i1ncome taxes 1f the gross income from
apportionable activities i1s included in the gross i1ncome subject
to the personal income tax. The term "business activities tax"
does not 1include retail sales, use, or similar transaction
taxes, iImposed on the sale or acquisition of goods or services,
whether or not named a gross receipts tax or a tax iImposed on
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the privilege of doing business.

(e) "Customer'™ means a person or entity to whom the
taxpayer makes a sale, grants the right to use intangible
property, or renders services or from whom the taxpayer
otherwise directly or indirectly receives gross income of the
business. IT the taxpayer performs apportionable services for
the benefit of a third party, the term ™"customer™ means the
third party beneficiary.

Example 1. Assume a parent purchases apportionable
services fTor their child. The child i1s the customer for the
purpose of determining where the benefit is received.

() "Reasonable method of proportionally attributing” means
a method of determining where the benefit of an activity 1is
received and where the receipts are attributed that is uniform,
consistent, and accurately reflects the market, and does not
distort the taxpayer®s market.

(g) "State” means a state of the United States, the
District of Columbia, the Commonwealth of Puerto Rico, any
territory or possession of the United States, or any TfToreign
country or political subdivision of a foreign country.

(h) (1) "Taxable in another state™ means either:

(A) The taxpayer 1s subject to a business activities tax by
another state on the taxpayer®s income received from engaging iIn
apportionable activity; or

(B) The taxpayer 1i1s not subject to a business activities
tax by another state on the taxpayer®s income received from
engaging In apportionable activity, but the taxpayer meets the
substantial nexus thresholds described iIn WAC 458-20-19401 for
that state.

(i1) The determination of whether a taxpayer is taxable in
a foreign country or political subdivision of a foreign country
is made at the country or political subdivision level.

Example 2. Assume Taxpayer A 1s subject to a business
activity tax in State X of Mexico (e.g., Taxpayer pays tax to
State X), but nowhere else 1In Mexico. Also, assume that

Taxpayer A is not subject to any national business activity tax
in Mexico and does not meet the substantial nexus thresholds
described in WAC 458-20-19401 for Mexico as a whole. In this
case, Taxpayer 1is taxable In State X, but not taxable iIn any
other portion or any other State of Mexico.

Example 3. Assume Taxpayer B 1is not subject to any
business activity taxes In Mexico, but satisfies the substantial
nexus thresholds described in WAC 458-20-19401 for Mexico as a
whole. Taxpayer B is taxable in all of Mexico.

PART 2. OVERVIEW OF SINGLE FACTOR RECEIPTS APPORTIONMENT.

(201) Single factor receipts apportionment generally.
Except as provided in WAC 458-20-19404 persons earning
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apportionable income who have substantial nexus with Washington
as specified in WAC 458-20-19401 and who are also taxable 1in
another state must use the apportionment method provided iIn this
rule to determine their taxable 1income from apportionable
activities for B&0 tax purposes. Taxable i1ncome i1s determined
by multiplying apportionable 1i1ncome from each apportionable
activity by the receipts factor for that apportionable activity.
This formula 1is:

(Taxable income) = (Apportionable income) X  (Receipts factor)

See Part 4 of this rule for a discussion of the receipts
factor.

(202) Tax year. The receipts factor applies to each tax
year. A tax year is the calendar year, unless the taxpayer has
specific permission from the department to use another period.
(RCW 82.32.270.) For the purposes of this rule, "tax year™ and
"calendar year'™ have the same meaning.

PART 3. HOW TO ATTRIBUTE RECEIPTS.

(301) Attribution of receipts generally. Except as
specifically provided for in WAC 458-20-19403 for the
attribution of apportionable royalty receipts, this Part 3
explains how to attribute apportionable receipts. Receilpts are
attributed to states based on a cascading method or series of
steps. The department expects that most taxpayers will
attribute apportionable receipts based on (a)(1) of this
subsection because the department believes that either the
taxpayer will know where the benefit is actually received or a
"reasonable method of proportionally attributing receipts™ will
generally be available. These steps are:

(a) Where the customer received the benefit of the
taxpayer"s service (see subsection (302) of this rule for an
explanation and examples of the benefit of the service);

(i) If a taxpayer can reasonably determine the amount of a
specific apportionable receipt that relates to a specific
benefit of the services received in a state, that apportionable
receipt is attributable to the state in which the benefit 1is
received. This may be shown by application of a reasonable
method of proportionally attributing the benefit among states.
The result determines the receipts attributed to each state.
Under certain situations, the wuse of data based on an
attribution method specified 1iIn (b) through () of this
subsection may also be a reasonable method of proportionally
attributing receipts among states (see Examples 4 and 5 below).

(i1) If a taxpayer is unable to separately determine or use
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a reasonable method of proportionally attributing the benefit of
the services in specific states under (a)(i) of this subsection,
and the customer received the benefit of the service in multiple
states, the apportionable receipt iIs attributed to the state in
which the benefit of the service was primarily received.
Primarily means, in this case, more than fifty percent.

(b) If the taxpayer is unable to attribute an apportionable
receipt under (a) of this subsection, the apportionable receipt
must be attributed to the state from which the customer ordered
the service.

(c) IT the taxpayer is unable to attribute an apportionable
receipt under (a) or (b) of this subsection, the apportionable
receipt must be attributed to the state to which the billing
statements or invoices are sent to the customer by the taxpayer.

(d) If the taxpayer is unable to attribute an apportionable
receipt under (@), (b)), or (¢c) of this subsection, the
apportionable receipt must be attributed to the state from which
the customer sends payment to the taxpayer.

(e) IT the taxpayer is unable to attribute an apportionable
receipt under (a), (b), (c), or (d) of this subsection, the
apportionable receipt must be attributed to the state where the
customer is located as indicated by the customer®s address:

(i) Shown in the taxpayer®"s business records maintained in
the regular course of business; or

(i1) Obtained during consummation of the sale or the
negotiation of the contract, including any address of a
customer®s payment iInstrument when readily available to the
taxpayer and no other address i1s available.

() ITf the taxpayer is unable to attribute an apportionable
receipt under (@), (b), (c¢), (d), or (e) of this subsection, the
apportionable receipt must be attributed to the commercial
domicile of the taxpayer.

(g) The taxpayer may not use an attribution method that
distorts the apportionment of the taxpayer®s apportionable

receipts.
Example 4. Assume Large Law Firm employs hundreds of
attorneys and has thousands of clients. It is not commercially

reasonable for Large Law Firm to track each charge to each
client to determine where the benefit related to each service 1is
received. Assume the scope of Large Law Firm"s practice is such
that i1t i1s reasonable to assume that the benefits of Large Law
Firm"s services are received at the location of the customer as
reflected by the customer®s billing address. Under these
circumstances, Large Law Firm can use the billing addresses of
each client as a reasonable method of proportionally attributing
the benefit of i1ts services.

Example 5. Same facts as Example 4 except, Large Law Firm
has a single client that represents a statistically significant
portion of its revenue and whose billing address is unrelated to
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any of the services provided. In this case, using the billing
address of this client would not relate to the benefit of the
services. Using the billing address for this client to
determine where the benefit is received would significantly
distort the apportionment of Large Law Firm"s receipts.
Therefore, Large Law Firm would need to evaluate the specific
services provided to that client to determine where the benefits
of those services are received and may use billing address to
attribute the income received from other clients.

Example 6. Assume Taxpayer R attributes an apportionable
receipt based on i1ts customer®s billing address, using (c) of
this subsection, and the billing address is a P.0O. Box located
in another state. Taxpayer R also knows that mail delivered to
this P.O. Box 1is automatically forwarded to the customer®s
actual location. In this case, use of the billing address is
not allowed because 1t would distort the apportionment of
Taxpayer R"s receipts.

(302) Benefit of the service explained. The Tfirst two
steps (subsection (301)(a)(i) and (i1) of this rule) used to
attribute apportionable receipts to a state are based on where
the taxpayer®s customer receives the benefit of the service.
This subsection explains the framework for determining where the
benefit of a service is received.

(a) IT the taxpayer®s service relates to real property,
then the benefit is received where the real property is located.
The following is a nonexclusive list of services that relate to
real property:

(1) Architectural;

(ii1) Surveying;

(i11) Janitorial;

(iv) Security;

(v) Appraisals; and

(vi) Real estate brokerage.

(b) If the taxpayer"s service relates to tangible personal
property, then the benefit 1is received where the tangible
personal property is located or intended/expected to be located.

(i) Tangible personal property 1is generally treated as
located where the place of principal use occurs. IT the
tangible personal property is subject to state licensing (e.g.,
motor vehicles), the principal place of use is presumed to be
where the property is licensed; or

(i1) If the tangible personal property will be created or
delivered in the future, the principal place of use is where it
IS expected to be used or delivered.

(i11) The following 1s a nonexclusive list of services that
relate to tangible personal property:

(A) Designing specific/unique tangible personal property;

(B) Appraisals;

(C) Inspections of the tangible personal property;
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(D) Testing of the tangible personal property;

(E) Veterinary services; and

(F) Commission sales of tangible personal property.

(c) If the taxpayer"s service does not relate to real or
tangible personal property, the service 1is provided to a
customer engaged In business, and the service relates to the
customer®s business activities, then the benefit 1iIs received
where the customer®s related business activities occur. The
following is a nonexclusive list of business related services:

(i) Developing a business management plan;

(i1) Commission sales (other than sales of real or tangible
personal property);

(iii1) Debt collection services;

(iv) Legal and accounting services not specific to real or
tangible personal property;

(v) Advertising services; and

(vi) Theatre presentations.

(d) If the taxpayer"s service does not relate to real or
tangible personal property, is either provided to a customer not
engaged In business or unrelated to the customer®s business
activities, and:

(i) The service requires the customer to be physically
present, then the benefit is received where the customer is
located when the service 1is performed. The following 1iIs a
nonexclusive list of services that require the customer to be
physically present:

(A) Medical examinations;

(B) Hospital stays;

(C) Haircuts; and

(D) Massage services.

(i1) The taxpayer®"s service relates to a specific, known
location(s), then the benefit is received at those location(s).
The following is a nonexclusive list of services related to
specific, known location(s):

(A) Wedding planning;

(B) Receptions;

(C) Party planning;

(D) Travel agent and tour operator services; and

(E) Preparing and/or filing state and local tax returns.

(iti) If (@) and (ii) of this subsection do not apply,
the benefit of the service 1Is received where the customer
resides. The following is a nonexclusive list of services whose
benefit is received at the customer®"s residence:

(A) Drafting a will;

(B) Preparing and/or filing federal tax returns;

(C) Selling investments; and

(D) Blood tests (nhot blood drawing).

(e) Special rule for extension of credit. See subsection
(304) of this rule for special rules attributing income related
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to loans (secured and unsecured) and credit cards that 1is
received by persons who are not Tfinancial institutions as
defined In WAC 458-20-19404.

(303) Examples of the application of the benefit of service
analysis and reasonable methods of proportionally attributing
receipts.

(a) Services related to real property:

Example 7. Architect drafts plans for a building to be
built 1In Washington. Architect"s services relate to real
property which is located in Washington, therefore the customer
receives the benefit of that service 1iIn Washington at the
location of the real property. Architect"s receipts for this
service are solely attributed to Washington because the entire
benefit 1s received in Washington.

Example 8. Franchisor hires Taxpayer, an architect, to
create a design of a standardized building that will be used at
four locations 1In Washington and two Jlocations 1i1n Oregon.
Taxpayer®s services relate to real property at those six
locations, therefore the customer receives the benefit of the
service at the fTour Washington locations and the two Oregon
locations. Taxpayer will attribute 2/3 (4 of 6 sites) of the
receipts for this service to Washington and 1/3 (2 of 6 sites)
of the receipts to Oregon.

Example 9. Assume the same Tacts as Example 8 except
Franchisor will use the same design in all 50 states for all its
franchisee™s locations. Taxpayer and Franchisor do not know at
the time the service 1is provided (and cannot reasonably
estimate) how many franchise locations will exist In each state.
Therefore, there 1iIs no reasonable means of proportionally
attributing receipts at the time the services are performed and
it is clear that no state will have a majority of the franchise
locations. Accordingly, the apportionable receipts must be
attributed following the steps i1n subsection (301)(b) through
() of this rule.

Example 10. Real estate broker located in Florida receives
a commission for arranging the sale of real property located in
Washington. The real estate broker®s service is related to the
real property, therefore the benefit is received iIn Washington,
where the real property i1s located, and the commission iIncome 1is
attributed to Washington.

(b) Services related to tangible personal property.

Example 11. Big Manufacturing hires an engineer to design
a tool that will only be used in a factory located in Brewster,
Washington. Big Manufacturing receives the benefit of the
engineers services at a single location in Washington where the
tool is iIntended to be used. Therefore, 100% of engineer®s
receipts from this service must be attributed to Washington.

Example 12. The same facts as in Example 11, except Big
Manufacturing will use the tool equally in factories located in
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Brewster and iIn Kapa“a, Hawai®i. Therefore, Big Manufacturer
receives the benefit of the service equally in two states.
Because the benefit of the service i1s received equally i1n both
states, a reasonable method of proportionally attributing
receipts would be to attribute 1/2 of the receipts to each
state.

Example 13. Taxpayer, a commissioned salesperson, sells
tangible personal property (100 widgets) for Distributor to XYZ
Company for delivery to Spokane. Distributor receives the

benefit of Taxpayer®s service where the tangible personal
property will be delivered. Therefore, Taxpayer will attribute
the commission from this sale to Washington.

Example 14. Same facts as in Example 13, but the widgets
are to be delivered 50 to Spokane, 25 to Ildaho, and 25 to
Oregon. In this case, the benefit is received in all three
states. Taxpayer shall attribute the receipts (commission) from
this sale 50% to Washington, 25% to Idaho, and 25% to Oregon
where the tangible personal property is delivered to the buyer.

Example 15. Training Company provides training to
Customer"s employees on how to operate a specific piece of
equipment used solely in Washington. Customer receives the

benefit of the service where the equipment is used, which Is iIn
Washington. Therefore, Training Company will attribute 100% of
its receipts received from Customer to Washington.

(c) Services related to customer®s business activities.

Example 16. Manufacturer hires Law Firm to defend
Manufacturer iIn a class action product Uliability Jlawsuit
involving Manufacturer®s Widgets. The benefit of Law Firm®s
services relates to Manufacturer®s widget selling activity in
various states. A reasonable method of proportionally

attributing receipts iIn this case would be to attribute the
receipts to the locations where the Manufacturer®s Widgets were
delivered, which relates to Manufacturer®s business activities.

Example 17. Debt Collector provides debt collection
services to ABC. The benefit of Debt Collector"s services
relates to ABC"s selling activity iIn various states. It is
reasonable to assume that where the debtors are located is the
same as where ABC®"s business activity occurred. IT Debt
Collector is able to attribute specific receipts to a specific
debtor, then the receipt is attributed to where the debtor 1is
located.

Example 18. Same facts as Example 17, except Debt
Collector is unable to attribute specific benefits with specific
debtors. In this case, a reasonable method of proportionally

attributing benefits/receipts should be employed. Depending on
Debt Collector®s specific facts and circumstances, a reasonable
method of proportionally attributing benefits/receipts could be:
Relative number of debtors iIn each state; relative debt actually
collected from debtors iIn each state; the relative amount of
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debt owed by debtors in each state; or another method that does
not distort the apportionment of Debt Collector™s receipts.

Example 19. Training Company provides training to
Customer"s employees who are all Ilocated in State A. The
training i1s provided in State B. The training relates to the
employees®™ ethical behavior within Customer®s organization.
Customer receives the benefit of Training Company®s service 1iIn
State A, where Customer®s office is located and the employees
presumably practice their ethical behavior. Training Company
must attribute the apportionable receipts to State A where the
benefit i1s solely received.

Example 20. Same facts as Example 19, except the training
iIs provided for employees from several states and Training
Company knows where each employee works. The benefit of the
Training Company®s services is received in those several states.
Attributing receipts from the training based on where the
employees work 1s a reasonable method of proportionally
attributing the receipts income.

Example 21. Call Center provides 'customer service"
services to Retailer who has customers in all 50 states. Call
Center~s services relate to Retailer"s selling activity in all
50 states, therefore Retailer receives the benefit of Call
Center™s services in all 50 states. Call Center has offices in
lowa and Alabama that answer questions about Retailer®s
products. Call Center records Retailer®s customer®s calls by
area code. Call Center may attribute receipts received from
Retailer based on the number of calls from area codes assigned
to each state. This would be a reasonable method of
proportionally attributing receipts notwithstanding the fact
that mobile phone numbers and related area codes may not exactly
reflect the physical location of the customer in all cases.

Example 22. Taxpayer provides internet advertising
services to national retail chains, regional businesses,
businesses with a single location, and businesses that operate
solely over the Internet. Generally, the benefit of the

advertising services 1s received where the customer®s related
business activities occur.

Example 23. Oregon Newspaper sells newspaper advertising
to Merlin®s Potion Shop. Merlin®s only makes over-the-counter
sales from 1its single location 1in Vancouver, Washington.
Merlin®s Potion Shop receives the benefit of the Oregon
Newspaper®s advertising services 1in Washington where 1t makes
sales to its customers. In this case Oregon Newspaper will
report 100% of 1i1ts receipts received from Merlin®s to
Washington.

Example 24 . Management  Company  provides general
professional services (e.g., accounting, Tfinance, and human
resources) to Racko, Inc. which has three offices that use those
services In Washington, Oregon, and ldaho. Racko sells widgets
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and has customers for its widgets in all 50 states. However,
the services provided by Management Company do not directly
relate to Racko"s customer facing business activity. On the
contrary, Management Company"s services relate to Racko®s
internal business activity conducted at 1its office locations.
Accordingly, the benefit of the service performed by Management
Company 1is received at Racko®s locations in Washington, Oregon,
and ldaho. Assuming that each office is approximately the same
size and uses the services to approximately the same extent,
then attributing 1/3 of the receipts to each of the states iIn
which Racko has locations using the services is a reasonable
method of proportionally attributing Management Company®s
receipts from Racko.

Example 25. Director serves on the board of directors for
DEF, Inc. Director™s services relate to the general management
of DEF, Inc. DEF, Inc. is Director"s customer and receives the
benefit of Director"s services at 1its corporate domicile.
Therefore, Director must attribute the receipts earned from
Director”s services to DEF to DEF"s corporate domicile.

(d) Services not related to real or tangible personal
property and either provided to customers not engaged in
business or unrelated to the customer®"s business activities.

Example 26. A Washington resident travels to California
for a medical procedure. Because the Washington resident must
be physically in California, the Washington resident receilves
the benefit of the service in California. Therefore, the
service provider must attribute i1ts income from the procedure to
California.

Example 27. Washington accountant prepares a Nevada
couple®s Arizona and Oregon state income tax returns as well as
their federal i1ncome tax return. The Dbenefit of the
accountant®s service associated with the state 1income tax
returns 1iIs attributed to Arizona and Oregon because these
returns relate to specific locations (states). The benefit
associated with the federal income tax return is attributed to
the couple®s residence. The fees for the state tax returns are
attributed to Arizona and Oregon, respectively, and the fee for
the federal income tax return is attributed to Nevada.

Example 28. Tour Operator provides cruises through
Washington®s San Juan Islands for four days and Victoria,
British Columbia for one day. The benefit of the tour 1is
received where the tour occurs. Tour Operator may use a
reasonable method of proportionally attributing the benefit to
determine that 1i1ts customers receive 80% of the benefit 1in
Washington and 20% outside of Washington. Therefore, Tour
Operator must attribute 80% of apportionable receipts to
Washington and 20% to British Columbia.

Example 29. Travel Agent arranges a vacation package for
Joe. Joe will travel to Seattle for 4 days and then to Alaska
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for 6 days and return home to Oregon. Joe receives the benefit
of the travel agent services where he will travel. Joe receives
40% of the benefit of Travel Agent"s services in Washington and
60% in Alaska. Therefore, Travel Agent must attribute 40% of
the receipts from Joe"s trip to Washington and 60% to Alaska.

Example 30. A Washington couple hires a Washington
attorney to prepare a last will and testament for Daughter who
lives in California. Daughter is a third-party beneficiary and
receives the benefit of the attorney"s services iIn California
because that is where Daughter lives. Washington Attorney must
attribute the fee to California.

Example 31. A Washington couple hires a California
accountant to prepare their joint federal income tax return.
Because the couple does not have to be physically present for
the accountant to perform services and services are not related
to a specific location, the Washington couple receives the
benefit of the accountant®s services at their residence iIn
Washington. California accountant must attribute its fee for
this service to Washington.

Example 32. An Arizona resident retains a Washington stock

broker to handle its investments. The stock broker receives
orders from the client and executes trades of securities on the
New York Stock Exchange. Because (a) the Arizona resident is

not investing as part of a business; (b) the activity does not
relate to real or tangible personal property; (c) and the client
does not need to be physically present for the stock broker to
perform its services; and (d) the services are not related to a
specific location, the client receives the benefit of the
services at client"s place of residence. Washington stockbroker
must attribute the fee to Arizona.

Example 33. Investment Manager manages a mutual fund.
Investment Manager receives a fee for managing the fund based on
the value of the assets i1n the fund on particular days.
Investment Manager knows or should know the identity of the
investors in the fund and their mailing addresses. The fees
received by Investment Manager (whether from the mutual fund or
from individual investor®s accounts) are Tfor the services
provided to the iInvestors. Investment Manager®s services do not
relate to real or tangible personal property and do not require
that the client be physically present, therefore, the benefit of
Investment Manager®s services IS received where the 1investors
are located and Investment Manager®s apportionable receipts must
be attributed to those locations.

(304) Special rules related to extending credit performed
by nonfinancial institutions. Businesses not included in the
definition of a Tfinancial IiInstitution under WAC 458-20-19404
that provide services related to the extension of credit must
attribute their income from such activities as follows:

(a) Activities related to extending credit where real
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property secures the debt. Such activities include, but are not
limited to, servicing loans, making loans subject to deeds of
trust or mortgages (including any fees iIn the nature of iInterest
related to the 1loan), and buying and selling loans.
Apportionable receipts from these activities are attributed in
the same manner as a fTinancial 1iInstitution attributes these
apportionable receipts under WAC 458-20-19404.

(b) Activities related to credit cards. Such activities
include, but are not Ilimited to, 1issuing credit cards,
servicing, and billing. Apportionable receipts from these

activities are attributed to the billing address of the card
holder.

(c) Other activities related to extending credit where real
property does not secure the debt. Such activities include, but
are not limited to, servicing loans, making loans (including any
fees related to such loans), and buying and selling loans.
Apportionable receipts from these activities are attributed in
the same manner a financial institution attributes income under
WAC 458-20-19404.

(d) All other apportionable receipts from such businesses
are attributed using subsections (301) through (303) of this
rule or WAC 458-20-19403.

(305) What does "unable to attribute™ mean? A taxpayer is
"unable to attribute”™ apportionable receipts when the taxpayer
has no commercially reasonable means to acquire the information
necessary to attribute the apportionable receipts. Cost and
time may be considered to determine whether a taxpayer has no
commercially reasonable means to acquire the 1i1nformation
necessary to attribute apportionable receipts.

Example 34. One office of ZYX LLC has information that can
easily be used to determine a reasonable proportional
attribution of receipts, but does not provide this information
to the office preparing the tax returns. ZYX LLC must use the
information maintained by the marketing office to attribute its
receipts.

Example 35. CBA, Inc. 1s entitled to receive iInformation
from an affiliate or unrelated third party which it could use to
determine where the benefit of its services 1is received but
chooses not to obtain that information. CBA, Inc. must use the
information maintained by the affiliate or unrelated third party
to attribute i1ts apportionable receipts.

Example 36. Same facts as Example 35, except that the
information is raw data that must be formatted and otherwise
processed at a cost that exceeds the total amount of tax CBA,
Inc. would owe If it paid tax on all of i1ts world-wide i1ncome.
In this case, it is not commercially reasonable for CBA, Inc. to
use this data to determine where to attribute i1ts iIncome.

PART 4. RECEIPTS FACTOR.
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(401) General. The receipts factor i1s a fraction that
applies to apportionable 1i1ncome for each calendar year.
Taxpayers must calculate a separate receipts factor for each
apportionable activity (business and occupation tax
classification) engaged in.

(402) Receipts factor calculation. The receipts factor 1is:
Washington attributed apportionable receipts divided by world-
wide apportionable receipts less throw-out income (see
subsection (403) of this section). The receipts factor
expressed algebraically is:

(Receipts factor) = (Washington apportionable receipts)

((World-wide apportionable receipts) - (Throw-out income))

(a) The numerator of the receipts factor is: The total
apportionable receipts attributable to Washington during the
calendar year from engaging in the apportionable activity.

(b) The denominator of the receipts factor is: The total
(world-wide, 1including Washington) apportionable receipts from
engaging in the apportionable activity during the calendar year,
less throw-out income.

Example 37. NOP, Inc. has $400,000 of receipts attributed
to Washington and $1,000,000 of world-wide receipts. Assuming
that there is no throw-out iIncome, NOP"s receipts factor is 40%
(400,000/1,000,000) .

(c) In the very rare situation where the receipts factor
(after reducing the denominator by the throw-out income) IS zero
divided by zero, the receipts factor is deemed to be zero.

(403) Throw-out 1income. Throw-out 1income includes all
apportionable receipts attributed to states where the taxpayer:

(a) Is not taxable (see subsection (107) of this rule); and

(b) At least part of the activity of the taxpayer related
to the throw-out income is performed in Washington.

Example 38. XYZ Corp. performs all services iIn Washington
and has apportionable receipts attributed using the criteria
listed in subsections (301) through (304) of this rule or WAC
458-20-19403 as follows: Washington $500,000; Idaho $200,000;
Oregon $100,000; and California $300,000. XYZ Corp. is subject
to Oregon and ldaho corporate income tax, but does not owe any
California business activities taxes. XYZ does not have any
throw-out 1Income because Oregon and Idaho 1Impose a business
activities tax on i1ts activities and it Is deemed to be taxable
in California because 1t satisfies the minimum nexus standards
explained in WAC 458-20-19401 (more than $250,000 in receipts).
XYZ"s receipts factor is: 500,000/1,100,000 or 45.45%.

Example 39. Same facts as Example 38 except ldaho does not
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impose any tax on XYZ Corp. The $200,000 attributed to ldaho is
throw-out income that is excluded from the denominator because:
XYZ Corp. is not subject to Idaho business activities taxes;
does not have substantial nexus with Idaho under Washington
standards; and performs iIn Washington at Ileast part of the
activities related to the receipts attributed to Ildaho. The
receipts factor is 500,000/900,000 or 55.56%.

Example 40. The same facts as Example 39 except XYZ Corp.
performs no activities iIn Washington related to the $200,000
attributed to Idaho. In this situation, the $200,000 is not
throw-out income and remains in the denominator. The receipts
factor is: 500,000/1,100,000 or 45.45%.

PART 5. HOW TO DETERMINE WASHINGTON TAXABLE INCOME.

(501) General. Washington taxable i1ncome i1s determined by
multiplying apportionable income by the receipts factor for each
apportionable activity the taxpayer engages in. While the
receipts fTactor 1is calculated without regard to deductions
authorized under chapter 82.04 RCW, apportionable 1income 1is
determined by reducing the apportionable receipts by amounts
that are deductible under chapter 82.04 RCW regardless of where
the deduction may be attributed. This formula can be expressed
algebraically as:

(Taxable Income) = (Receipts Factor) X (Apportionable receipts - deductions)

Example 41. Calculating apportionable income. Corporation
A received $2,000,000 in apportionable receipts from its world-
wide apportionable activities, which included $500,000 of
receipts that are deductible under Washington law. Corporation
A"s total apportionable income is $1,500,000 ($2,000,000 minus
$500,000 of deductions). IT Corporation A"s receipts factor is
31.25%, then its taxable 1income is $468,750 ($1,500,000
multiplied by 0.3125).

PART 6. REPORTING INSTRUCTIONS.

(601) General.

(a) Taxpayers required to use this rule®s apportionment
method may report their taxable income based on their
apportionable income for the reporting period multiplied by the
receipts factor for the most recent calendar year the taxpayer
has available.

(b) 1If a taxpayer does not calculate its taxable income
using (a) of this subsection, the taxpayer must use actual
current calendar year information.

(602) Reconciliation. Regardless of how a taxpayer reports
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its taxable income under subsection (601)(a) or (b) of this
rule, when the taxpayer has the iInformation to determine the
receipts fTactor for an entire calendar year, 1t must file a
reconciliation and either obtain a refund or pay any additional
tax due. The reconciliation must be filed on a form approved by

the department. In either event (refund or additional taxes
due), 1interest will apply iIn a manner consistent with tax
assessments. IT the reconciliation 1is completed prior to

October 31st of the following year, no penalties will apply to
any additional tax that may be due.

L1
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THIS PROPOSED RULE IS SUBMITTED FOR PUBLIC COMMENTS AFTER INPUT FROM
INTERESTED PARTIES AND IS TO BE USED SOLELY FOR DISCUSSION PURPOSES AT THE
PUBLIC HEARING ON THE PROPOSED RULE. UNDER NO CIRCUMSTANCES IS THIS PROPOSED
RULE TO BE USED TO DETERMINE TAX LIABILITY AND OR EXEMPTIONS.

NEW SECTION

WAC 458-20-19403 Apportionable royalty receipts
attribution.

PART 1. INTRODUCTION.

(101) General. Effective June 1, 2010, Washington changed
its method of apportioning royalty receipts. This rule only
addresses how apportionable royalty receipts must be attributed
for the purposes of economic nexus and single factor receipts
apportionment. This rule 1s limited to the attribution of
apportionable royalty receipts for periods after May 31, 2010.

(102) Guide to this rule. This rule is divided into two
parts as follows:

1. Introduction.

2. How to attribute apportionable royalty receipts.

(103) Reference to WAC 458-20-19402. This rule only
provides a method to attribute apportionable royalty receipts in
lieu of the attribution methods specified iIn WAC 458-20-19402

(301)(@) and (b). Otherwise, WAC 458-20-19402 controls the
apportionment of royalty receipts. Specifically, WAC 458-20-
19402 provides: (a) An overview of single factor receipts

apportionment (Part 2); (b) guidance on how to attribute
apportionable royalty receipts i1If this rule does not apply (Part
3); (c) guidance on how to calculate the receipts factor (Part
4); (d) guidance on how to determine taxable income (Part 5);
and (e) reporting instructions (Part 6).

(104) Other rules. Taxpayers may also find helpful
information in the following rules:

() WAC  458-20-19401 Minimum nexus thresholds  for
apportionable activities. This rule describes minimum nexus
thresholds applicable to apportionable activities that are
effective after May 31, 2010.

(b) WAC 458-20-19402 Single factor receipts apportionment--
Generally. This rule describes the general application of
single fTactor receipts apportionment and applies only to tax
liability incurred after May 31, 2010.

(c) WAC 458-20-19404 Single factor receipts apportionment--
Financial institutions. This rule describes the application of
single factor receipts apportionment to certain 1income of
financial 1iInstitutions and applies only to tax [liability
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incurred after May 31, 2010.

(d) WAC 458-20-194 Doing business inside and outside the
state. This rule describes separate accounting and cost
apportionment and applies only to tax Hliability incurred from
January 1, 2006, through May 31, 2010.

(e) WAC 458-20-14601 Financial institutions--Income
apportionment. This rule describes the apportionment of Income
for fTinancial institutions for tax liability incurred prior to
June 1, 2010.

(105) Examples. Examples included in this rule identify a
number of facts and then state a conclusion; they should be used
only as a general guide. The tax results of all situations must
be determined after a review of all the facts and circumstances.
The examples iIn this rule assume all gross iIncome received by
the taxpayer is apportionable royalty receipts. Unless
otherwise stated, the examples do not apply to tax liability
prior to June 1, 2010.

(106) Definitions. The definitions included in WAC 458-20-
19401 and 458-20-19402 apply to this rule unless the context
clearly requires otherwise. Additionally, the definitions 1in
this subsection apply specifically to this rule.

(a) "Apportionable royalty receipts” means all compensation
for the use of intangible property, including charges iIn the
nature of royalties, regardless of where the intangible property
will be used. Apportionable royalty receipts does not include:

(i) Compensation for any natural resources;

(i1) The licensing of prewritten computer software to an
end user;

(iiti1) The licensing of digital goods, digital codes, or
digital automated services to an end user as defined iIn RCW
82.04.190(11); or

(iv) Receipts from the outright sale of iIntangible
property.

(b) ™"Intangible property”™ includes: Copyrights, patents,
licenses, franchises, trademarks, trade names, and other similar
intangible property/rights.

(c) "Reasonable method of proportionally attributing” means
a method of determining where the use occurs, and thus where
receipts are attributed that is uniform, consistent, accurately
reflects the market, and is not distortive.

PART 2. HOW TO ATTRIBUTE APPORTIONABLE ROYALTY RECEIPTS.

(201) Attribution of income. Apportionable royalty
receipts are attributed to states based on a cascading method or
series of steps. The department expects that most taxpayers
will attribute apportionable royalty receipts based on (a)(i) of
this subsection because the department believes that either
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taxpayers will know the place of use or a "reasonable method of
proportionally attributing” receipts will generally be
available. These steps are:

(a) Where the customer uses the intangible property.

(i) If a taxpayer can reasonably determine the amount of a
specific apportionable royalty receipt that relates to a
specific use In a state, that royalty receipt is attributable to
that state. This may be shown by application of a reasonable
method of proportionally attributing use, and thus receipts,
among the states. The result determines the apportionable
royalty receipts attributed to each state. Under certain
situations, the use of data based on an attribution method
specified iIn (b) and (c) of this subsection may also be a
reasonable method of proportionally attributing receipts among
states.

(i1) If a taxpayer is unable to separately determine, or
use a reasonable method of proportionally attributing, the use
and receipts in specific states under (a)(i) of this subsection,
and the customer used the 1intangible property in multiple
states, the apportionable royalty receipts are attributed to the
state in which the 1intangible property was primarily used.
Primarily means, in this case, more than fifty percent.

(b) Office of negotiation. IT the taxpayer is unable to
attribute apportionable royalty receipts to a location under (&)
of this subsection, then apportionable royalty receipts must be
attributed to the office of the customer from which the royalty
agreement with the taxpayer was negotiated.

(c) If the taxpayer is unable to attribute apportionable
royalty receipts to a location under (a) and (b) of this
subsection, then the steps specified 1iIn WAC 458-20-19402
(301)(c) through (g) shall apply to apportionable royalty

receipts.
(202) Framework for analysis of the ™"use of intangible
property." The use of intangible property and therefore the

attribution of apportionable royalty receipts from the use of
intangible property will generally fall into one of the
following three categories:

(a) Marketing use means the intangible property is used by
the taxpayer®s customer fTor purposes that include, but are not
limited to, marketing, displaying, selling, and exhibiting. The
use of the intangible property is connected to the sale of goods

or services. Typically, this category 1includes trademarks,
copyrights, trade names, logos, or other intangibles with
promotional value. Receipts from the marketing use of

intangible property are generally attributed to the location of
the consumer of the goods or services promoted using the
intangible property.

Example 1. SportsCo licenses to AthleticCo the right to
use i1ts trademark on a basketball that AthleticCo manufactures,

[ 3] OTS-4033.6



markets, and sells at retail on its web site. This is a
marketing use. SportsCo is paid a fee based on AthleticCo"s
basketball sales i1in multiple states. SportsCo knows that sales
from the AthleticCo web site delivered to Washington represent
10% of AthleticCo"s total sales. Pursuant to subsection
(201) (@) (1) of this section, SportsCo will attribute 10% of its
apportionable royalty receipts received from AthleticCo to
Washington. The remaining 90% will be attributed to other
states.

Example 2. Same facts as Example 1, except that AthleticCo
sells i1ts basketballs at wholesale to MiddleCo, a distributor

with its receiving warehouse located in Ildaho. MiddleCo then
sells the basketballs to RetailW, a retailer with stores in
Washington, Oregon, and California. SportsCo would generally

attribute its apportionable royalty receipts to the location of
RetailW"s customers. However, SportsCo does not have any data,
and cannot reasonably obtain any data, relating to RetailW®s
customer locations. Pursuant to subsection (201)(a)(i) of this
section, SportsCo may reasonably attribute receipts to
Washington based on the percentage of RetailW®s store locations
in Washington as long as such attribution does not distort the
number of customers in each state. SportsCo knows that 15% of
RetailW*s store Hlocations are in Washington therefore it is
reasonable for SportsCo to attribute 15% of 1its apportionable
royalty receipts to Washington. The remaining 85% will be
attributed to other states.

Example 3. MusicCo licenses to RetailCo the right to make
copies of a digital song and sell those copies at retail on the
internet for the U.S. market only. This is a marketing use.
RetailCo has a single copy of the song on 1its server 1In
Virginia. Each time a customer comes to RetailCo"s web site and
makes a purchase of the song, RetailCo creates a copy of the
song (e.g.-, a new file) that i1s then available for sale to the
customer. MusicCo would usually attribute 1ts apportionable
royalty receipts to the Ilocation of RetailCo"s customers.
However, MusicCo does not have any data, and cannot reasonably
obtain any specific data, relating to RetailCo®"s customers®
locations. Pursuant to subsection (201)(a)(i) of this section,
MusicCo may reasonably attribute receipts to each state based on
the percentage that each state"s population represents iIn
relation to the total market population, which iIn this case 1is
the U.S. population, as Qlong as such attribution does not
distort the number of customers in each state.

Example 4. A local baseball star, Joe Ball, plays for a
professional athletic franchise located in Washington. Joe Ball
licenses to T-ShirtCo the right to put his image on t-shirts and
sell them on the internet in the U.S. market. This 1is a
marketing use limited to the U.S. by license. Joe Ball does not
know where T-ShirtCo"s customers are Jlocated and cannot
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reasonably obtain data to reasonably attribute receipts. In the
absence of actual sales data from T-ShirtCo, Joe Ball cannot use
relative population data to attribute receipts to the states as
was done iIn Example 3 above. This is because Joe Ball is an
overwhelmingly "local™ celebrity in Washington. Joe Ball does
not have a "national appeal™ such that t-shirt sales by T-
ShirtCo would be significant outside Washington. [In this case,
Joe Ball is unable to separately determine the use of the
intangible property in specific states pursuant to subsection
(201) (@) (1) of this section. However, i1t is reasonable for Joe
Ball to assume that sales by T-ShirtCo of Joe Ball shirts are
primarily delivered to customers in Washington. Accordingly,
Joe Ball should assign all receipts received from T-ShirtCo to
Washington, pursuant to subsection (201)(a)(ii1) of this section.

Example 5. MegaComputer ('Mega') manufactures and sells
computers. SoftwareCo licenses to MegaComputer the right to
copy and 1install the software on Mega®s computers, which are
then offered for sale to consumers. This is a marketing use by
Mega. Mega sells 1i1ts computers to DistributorX that in turn
sells the computers to RetailerY. Mega uses the intangible
property at the location of the consumer. IT SoftwareCo can
attribute i1ts receipts to the location of the consumer (e.g-,
through the use of software registration data obtained from
consumer), SoftwareCo should do so. In the absence of that more
precise information, and pursuant to subsection (201)(a)(i1) of
this section, it would be 'reasonable”™ for SoftwareCo to
attribute its receipts in proportion to the number of RetailerY
stores In each state.

(b) Nonmarketing use means the intangible property is used
for purposes other than marketing, displaying, selling, and
exhibiting. This use of the 1intangible property 1is often
connected to manufacturing, research and development, or other
similar nonmarketing uses. Typically, this category includes
patents, know-how, designs, processes, models, and similar
intangibles. Receipts from the nonmarketing use of intangible
property are generally attributed to a specific location or
locations where the manufacturing, research and development, or
other similar nonmarketing use occurs.

Example 6. RideCo licenses the right to use its patented
scooter brake to FunRide for the purpose of manufacturing
scooters. FunRide will market the scooter under i1ts own brand.
This 1s a nonmarketing use. RideCo knows that FunRide will
manufacture scooters in Michigan and Washington and that the
scooter design is used equally in Michigan and Washington.
Pursuant to subsection (201)(a)(i) of this section, RideCo will
attribute its receipts from the license of its patent equally to
Michigan and Washington.

Example 7. BurgerZ licenses to JoeHam the right to use its
jumbo hamburger making process and know-how. This 1s a
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nonmarketing use. JoeHam markets the jumbo hamburgers under its
own brand. JoeHam has two restaurant Ilocations, one in
Washington and one in Oregon. BurgerZ"s fee for the intangible
rights is based on a percentage of sales at each location.
Pursuant to subsection (201)(a)(i) of this section, BurgerzZ will
attribute receipts from i1ts license with JoeHam to each location
based on sales at those locations.

Example 8. WidgetCo Hlicenses the use of i1ts patent to
ManuCo, to manufacture widgets. ManuCo has three manufacturing
plants located in Michigan where i1t will use the patent for
manufacturing widgets. ManuCo also has a single research and
development (R&D) facility in Washington where it will use the
patented technology to develop the next generation of its
widgets. These are nonmarketing uses. WidgetCo charges ManuCo
a single price for the use of the patent in manufacturing and

R&D. In the absence of information to the contrary, It 1is
reasonable for WidgetCo to assume ManuCo"s use of the patent 1is
equal at all of ManuCo"s relevant locations. Pursuant to

subsection (201)(a)(1) of this section, because there are four
locations where the patent 1i1s used equally, WidgetCo will
attribute 25% of its apportionable royalty receipts to each of
the four locations. Accordingly, 75% of the apportionable
royalty receipts will be attributed to Michigan to reflect the
use of the patent at the three manufacturing locations, and 25%
of the apportionable royalty receipts will be attributable to
Washington to reflect the use of the patent at the single R&D
location.

(c) Mixed use means licensing the use of intangible
property for both marketing and nonmarketing uses. Mixed use
licenses may be sold for a single fee or more than one fee.

(i) Single fee. Where a single fee 1is charged for the
mixed use license, i1t will be presumed that receipts were earned
for a "marketing use' pursuant to the guidelines provided iIn (&)
of this subsection, except to the extent that the taxpayer can
reasonably establish otherwise or the department of revenue
determines otherwise.

Example 9. ProcessCo licenses to KimchiCo, for a single
fee, the right to use i1ts patent and trademark for manufacturing
and marketing a food processing device. KimchiCo has a single
manufacturing plant 1in Washington and markets the finished

product solely in Korea. This mixed use license for a single
fee 1s presumed to be for a marketing use. Accordingly,
ProcessCo must attribute receipts under the qguidelines
established for marketing uses. Pursuant to subsection

(201) (@) (1) of this section, KimchiCo i1s marketing and selling
the device only 1in Korea; therefore, all receipts will be
attributed to Korea.

Example 10. FranchiseCo operates a restaurant franchising
business and licenses the right to use its trademark, patent,
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and know-how to EatQuick for a single fee. EatQuick will use
the iIntangibles to create and market its food product. This 1is
a mixed use license for a single fee and will be presumed to be
for a marketing use. EatQuick has a single restaurant location
in Washington, where all sales are made. Pursuant to subsection
(201) (@) (1) of this section, the iIntangible property i1s used by
EatQuick in Washington at 1its restaurant location. Taxpayer
will attribute 100% of its apportionable royalty receipts earned
under the EatQuick license to Washington.

Example 11. Same facts as Example 10, except that EatQuick
has five restaurant locations, one each in: Washington,
California, Oregon, ldaho, and Montana. EatQuick pays an annual
lump sum to FoodCo. This is a mixed use license for a single

fee and will be presumed to be for marketing use. Further,
FranchiseCo knows that EatQuick®s use of the intangible property
is equal at all locations. The 1intangible property 1is used

equally by EatQuick 1i1n five states including Washington.
Accordingly, pursuant to subsection (201)(a)(i) of this section,
FoodCo will attribute 20% of its apportionable royalty receipts
to each location, including Washington.

(i1) More than one fee. Where the mixed use license
involves separate fees fTor each type of use and separate
itemization is reasonable, then each fee will receive separate
attribution treatment pursuant to (@) and (b) of this
subsection. IT the department determines that the separate
itemization i1s not reasonable, the department may provide for
more accurate attribution using the guidelines in (a) and (b) of
this subsection.

Example 12. Same as Example 9, except the license
agreement states that the nonmarketing use of the patent 1is
valued at $450,000, and the marketing use of the trademark is
valued at $550,000. This is a mixed use license with more than
one Tee. The stated values for the separate uses are
reasonable. Pursuant to subsection (201)(a)(i) of this section,
the receipts associated with the nonmarketing use are $450,000
and attributable to Washington where the patent is used 1In
manufacturing. The receipts associated with the marketing use
are $550,000 and attributed to Korea where the trademark is used
for marketing and selling the finished product.

[1
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