PROPOSED RULE MAKING

CR-102 (June 2012)

(Implements RCW 34.05.320)
Do NOT use for expedited rule making

Agency: Department of Revenue

'_DE Preproposal Statement of Inquiry was filed as WSR 15-21-091 ; or
[ ] Expedited Rule Making--Proposed notice was filed as WSR_; or
[ ] Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1).

DX Original Notice
[] Supplemental Notice to WSR
[ ] Continuance of WSR

Title of rule and other identifying information: WAC 458-20-19404 (Rule 19404) Financial Institution — Income
apportionment and WAC 458-20-19404A (Rule 19404A) Financial Institution — Income Apportionment explain how
financial institutions apportion their income under single factor receipts apportionment. Specifically, Rule 19404A will
cover the period of June 1, 2010 through December 31, 2015 and Rule 19404 will cover periods beginning January 1,
2016. The rules are consistent with the model method of apportionment adopted by the Multistate Tax Commission.

Hearing location(s):

Capitol Plaza Building

4" Floor Exec. Conference Room
1025 Union Avenue SE
Olympia, Washington

Copies of draft rules are available for viewing and printing
on our website at Rules Agenda

Call in option can be provided upon request no later than 3
days before the hearing date.

Date: February 18, 2016 Time: 10:00 A.M.

Submit written comments to:

Name: Chris Coffman

Address: Department of Revenue
Interpretations & Technical Advice Division
Post Office Box 47453
Olympia, Washington 98504-7453

E-mail: ChrisC@dor.wa.gov

By: February 18, 2016

Date of intended adoption: February 25, 2016
(Note: Thisis NOT the effective date)

Assistance for persons with disabilities: Contact Mary
Carol LaPalm (360) 725-7499 or Renee Cosare (360)
725-7514 no later than 10 days before the hearing
date. For Hearing Impaired please contact us via the
Washington Relay Operator at (800) 833-6384.

Purpose of the proposal and its anticipated effects, including any changes in existing rules: Rule 19404 and 19404A
explain how financial institutions must apportion gross income when they engage in business both within and outside
the state. RCW 82.04.460(2) provides that the Department adopt a rule for the apportionment of income of financial
institutions that is consistent with the model adopted by the Multistate Tax Commission (MTC). The Department
proposes an update to Rule 19404 to remain consistent with the MTC’s change in its model method of apportionment
for financial institutions that becomes effective January 1, 2016.

Reasons supporting proposal: To satisfy the requirement under RCW 82.04.460(2) that the Department update its rule
for the apportionment of income of financial institutions to be consistent with the model adopted by the MTC.

Statutory authority for adoption: RCW 82.32.300 and
82.01.060(2)

Statute being implemented: RCW 82.04.460(2)

Is rule necessary because of a:
Federal Law?
Federal Court Decision?
State Court Decision?

If yes, CITATION:

Yes
Yes
Yes

No
No
No

[
XXX

DATE
January 6, 2016

NAME
Kevin Dixon

SIGNATURE

R .. N S

TITLE
Rules Coordinator

CODE REVISER USE ONLY

OFFICE OF THE CODE REVISER
STATE OF WASHINGTON

FILED
DATE: January 06, 2016
TIME: 9:15 AM

WSR 16-02-111

(COMPLETE REVERSE SIDE)



http://dor.wa.gov/content/FindALawOrRule/RuleMaking/agenda.aspx
mailto:ChrisC@dor.wa.gov

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters: None

Name of proponent: Department of Revenue [] Private

[] Public
X] Governmental

Name of agency personnel responsible for:

Name Office Location Phone
Drafting............... Chris Coffman 1025 Union Ave. SE. Ste #544, Olympia WA (360) 534-1590
Implementation.... Marcus Glasper 1025 Union Ave. SE. Ste #500, Olympia WA (360) 534-1615
Enforcement.......... Marcus Glasper 1025 Union Ave. SE. Ste #500, Olympia WA (360) 534-1615

Has a small business economic impact statement been prepared under chapter 19.85 RCW or has a school district
fiscal impact statement been prepared under section 1, chapter 210, Laws of 20127

[] Yes. Attach copy of small business economic impact statement or school district fiscal impact statement.
A copy of the statement may be obtained by contacting:

Name:
Address:

phone ()
fax 0
e-mail

X No. Explain why no statement was prepared.

The rules do not impose any new performance requirements or administrative burden on any small business not required
by statute.

Is a cost-benefit analysis required under RCW 34.05.328?
[ ]Yes A preliminary cost-benefit analysis may be obtained by contacting:

Name:
Address:

phone ()
fax 0
e-mail

X No:  Please explain:

The proposed rules are not significant legislative rules as defined by RCW 34.05.328.




Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

AMENDATORY SECTION (Amending WSR 15-04-004, filed 1/22/15, effective
2/22/15)

WAC 458-20-19404 Financial institutions—Income apportionment.
(1) Introduction.

(a) Effective June 1, 2010, ((

)) Washington changed its meth-
od of apportlonlng certain gross income from engaging in business as a
financial institution. This rule addresses how such gross income must
be apportioned when the financial iInstitution engages In business both
within and outside the state.

(b) RCW 82.04.460(2) requires the department; to the extent fea-
sible, to adopt the multistate tax commission’s recommended formula
for apportionment and allocation of net income for financial institu-
tions, with the exceptions that the definition of financial institu-
tion In the appendix to the recommended formula is advisory only and
only the receipts factor will be used to apportion income.

(c) On July 29, 2015, the multistate tax. commission approved
amendments to its recommended formulacfor the apportionment and allo-
cation of net income of financial institutionsdincluding amendments to
how the receipts factor is calculated. The<amendments are effective
for tax years starting on or after January 1, 2016.

(d) This rule applies to the apportionment of income taxable un-
der RCW 82.04.290 for periods beginning January 1, 2016.

(e) Taxpayers may also find helpful information in the following
rules:

(i) WAC 458-20-19401((5)) Minimum<nexus thresholds for apportion-
able activities. This rule describes/minimum nexus standards that are
effective after May 31, 2010.

(i1) WAC 458-20-19402((5)) Single factor receipts apportionment—
Generally. This rule describes the ‘general application of single fac-
tor receipts apportionment/that is effective after May 31, 2010.

(ii1) WAC 458-20-19403((53)).Single factor receipts apportionment
—Royalties. This rule describes the application of single factor re-
ceipts apportionment to gross income from royalties and applies only
to tax liability incurred after May 31, 2010.

(iv) WAC 458-20-194((5)) Doing business inside and outside the
state. This rule describes separate accounting and cost apportionment.
It applies only to the periods January 1, 2006, through May 31, 2010.

(v) WAC 458-20-19404A Financial institutions—Income apportion-
ment. This rule describes the application of single factor receipts
apportionment to gross income for financial institutions during the
period June.l, 2010, through December 31, 2015.

(vi) WAC, 458-20-14601((5s)) Financial institutions—Income appor-
tionment. This rule describes the apportionment of income for finan-
cial institutions for periods prior to June 1, 2010.

((€e))) () Financial institutions engaged in making interstate
sales of tangible personal property should also refer to WAC
458-20-193, Inbound and outbound interstate sales of tangible personal
property.

(2) Apportionment ((anrd—aHoecation)).

(a) Except as otherwise specifically provided, a financial insti-
tution taxable under RCW 82.04.290 and taxable in another state must
attribute and apportion its service and other activities income as
provided in this rule. ((Anry—other)) Apportionable income that is not
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taxable under RCW 82.04.290 must be apportioned pursuant to WAC
458-20-19402((5)) Single factor receipts apportionment—Generally or
WAC 458-20-19403((5)) Single factor receipts apportionment—Royalties.
"Apportionable income™ means gross iIncome of the business generated
from engaging in apportionable activities as defined 1iIn WAC
458-20-19401((5)) Minimum nexus thresholds for apportionable activi-
ties, including 1income received from apportionable activities per-
formed outside this state if the income would be taxable under chapter
82.04 RCW if received from activities in this state, less any deduc-
tions allowable under chapter 82.04 RCW. All gross income that is not
((#retludable)) from apportionable activities must be allocated pur-
suant to chapter 82.04 RCW. A financial institution organized under
the laws of a foreign country, the Commonwealth of Puerto Rico, or a
territory or possession of the United States, except such institutions
that are exempt under RCW 82.04.315, whose effectively connected in-
come (as defined under the federal InternalsRevenue Code). is taxable
both in this state and another state, other than the state in which it
is organized, must allocate and apportion{its gross income as provided
in this rule.

(b) All ((apperticnable—income)) Service and other activities in-
come, regardless of where that income "is.attributed, shall be appor-
tioned to this state by multiplying such income, less any deductions
or exemptions authorized under chapter 82.04 RCW, by the apportion-
ment((s)) percentage. The apportionment percentage iIs determined by
the taxpayer®s receipts factor (as described In subsection (4) of this
rulle).

(c) The receipts factor must be computed according to the method
of accounting (cash or accrual basis)<used by the taxpayer for Wash-
ington state tax purposes for the taxable period. ((Persens—should))
For further guidance on the requirements of each accounting method re-
fer to WAC 458-20-197((3)) When  tax liability arises and WAC

458-20-199((3)) Accounting methods §§feF—fHFtheF—gu+danee—en—the—¥e-
. 2 I ! hod

(d) Generally, financial ninstitutions are required to file re-
turns on a monthly basis. To enable financial institutions to more
easily comply with this rule, financial institutions may file returns
using the_receipts factor calculated based on the most recent calendar
year fTor which mnformation is available. If a financial iInstitution
does not calculate \its receipts factor based on the previous calendar
year «for which information is available, It must use the current year
information to make that calculation. In either event, a reconcilia-
tion must be filed for each year not later than October 31st of the
following year. The/reconciliation must be filed on a form approved by
the department. In the case of consolidations, mergers, or divesti-
tures, a taxpayer' must make the appropriate adjustments to the factors
to reflect 1ts changed operations.

((€D)) (&) Interest and penalties on reconciliations under
((€e))) (d) of this subsection apply as follows:

(i) In either event (refund or additional taxes due), Iinterest
will apply iIn a manner consistent with tax assessments.

(i1) Penalties as provided in RCW 82.32.090 will apply to any
such additional tax due only if the reconciliation for a tax year is
not completed and additional tax is not paid by October 31st of the
following year.

((e))) (P) If the ((aHecation—-and)) apportionment provisions of
this rule do not fairly represent the extent of its business activity
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in this state, the taxpayer may petition for, or the department may
require, in respect to all or any part of the taxpayer®s business ac-
tivity:

(i) Separate accounting;

(i1) The inclusion of one or more additional factors which will
fairly represent the taxpayer®s business activity in this state; or

(iii1) The employment of any other method to effectuate an equi-
table allocation and apportionment of the taxpayer®s receipts.

(3) Definitions. The following definitions apply throughout this
rule unless the context clearly requires otherwise:

(a) "Billing address™ means the location indicated in the books
and records of the taxpayer on the first day of thectaxable period (or
on such later date in the taxable period when the customer relation-
ship began) as the address where any notice, Statement ((and#4)) or
bill relating to a customer"s account is mailed.

(b) "Borrower or credit card holder located in this state” means:

(i) A borrower, other than a credit card holder, that is engaged
in a trade or business and maintains itsd commercial domicile, in this
state; or

(i1) A borrower that is not engaged in a trade or business or a
credit card holder, whose billing address is in this state.

(c) "Card issuer®s reimbursement fee'™ means the fee a taxpayer
receives from a merchant"s bank because one of the persons to whom the
taxpayer has issued a credit,. debit, or similar type of card has
charged merchandise or services to the card.

(d) ""Commercial domicile™ means:

(i) The headquarters of the trade or business, that is, the place
from which the trade or business is principally managed and directed;
or

(i1) IT a taxpayer i1sorganized under the laws of a foreign coun-
try, or of the Commonwealth of Puerto Rico, or any territory or pos-
session of the United States, such taxpayer®s commercial domicile is
deemed for the purposes of this rule to be the state of the United
States or the District of<Columbia from which such taxpayer®"s trade or
business in the United States 1s principally managed and directed. It
is presumed, subject to rebuttal by a preponderance of the evidence,
that the location from which the taxpayer®s trade or business 1s prin-
cipally managed and directed is the state of the United States or the
District of Columbia to which the greatest number of employees are
regularly connected or out of which they are working, irrespective of
where the services of such employees are performed, as of the last day
of the taxable period.

(D)) (e) ""Credit card" means ((eredits—travel-or—entertainment

W - : : :
€P)) a card, or other means of providing information, that enti-

tles the holder to charge the cost of purchases, or a cash advance,
against a line of credit.

() "Debit card” means a card, or other means of providing infor-
mation, that enables the holder to charge the cost of purchases, or a
cash withdrawal, against the holder"s bank account or a remaining bal-
ance on the card.

(g) "Department’™ means the department of revenue.
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((€e»)) (h) "Employee™ means, with respect to a particular tax-
payer, any individual who, under the usual common-law rules applicable
in determining the employer-employee relationship, has the status of
an employee of that taxpayer.

((h)) (1) "Financial institution™ means:

(1) Any corporation or other business entity ((ehartered)) au-
thorized under ((Ftle—30)) Title 30A, 31, 32, or 33 RCW((s—e¥)) to
engage in business in Washington, provided that persons authorized to
act as a loan servicer pursuant to chapter 31.04 RCW or as a check
casher or check seller pursuant to chapter 31.45 RCW shall not be con-
sidered a financial institution solely on that basis;<or

(i1) Registered under the Federal Bank Holding Company Act of
1956, as amended, or registered as a savings and_.doan holding company
under the Federal National Housing Act, as amended;

(&) (i) A national bank organized® and existing as a na-
tional bank association pursuant to the provisions of the National
Bank Act, 12 U.S.C. Sec. 21 et seq-;

(&) (iv) A savings association or federal savings bank as
defined in the Federal Deposit Insurance Act, .12 U.S.C. Sec. 1813
(b)(1);

() (V) Any bank or thrift institution incorporated or or-
ganized under the laws of any state;

(C ) (vi) Any corporation organized under the provisions of 12
U.S.C. Secs. 611 to 631;

((e+)) (vii) Any agency or »branch of a foreign depository as
defined In 12 U.S.C. Sec. 3101 that is not exempt under RCW 82.04.315;

) (((v++}—Any—e#ed+t—un+enT—etheF—t§§n—a—s{ate—er—fedeFal—GFed+t
wrren—exenptunder—state—or Federaltaws

(viiil) A production credit association organized under the Feder-
al Farm Credit Act of 1933, all of whose stock held by the Federal
Production Credit Corporation has been retired.

(D)) () “Gross income of the business,'™ "gross income,'™ or
"income™:

(i) Has the same meanihgras._in RCW 82.04.080 and means the value
proceeding or accruing /by reason of the transaction of the business
engaged in and includes compensation for the rendition of services,
gains realized. from trading in stocks, bonds, or other evidences of
indebtedness, iInterest, discount, rents, royalties, fees, commissions,
dividends, and other emoluments however designated, all without any
deduction on account of the cost of tangible property sold, the cost
of materials used, Blabor costs, interest, discount, delivery costs,
taxes, or any other expense whatsoever paid or accrued and without any
deductron on account of losses; and

(i1) Does not/include amounts received from an affiliated person
if those amounts<are required to be determined at arm®s length per
sections 23A or< 23B of the Federal Reserve Act. For the purpose ((ef

1)) of this subsection, affiliated means the affiliated person
and the financral institution are under common control. Control means
the possession (directly or indirectly), of more than Ffifty percent of
power to direct or cause the direction of the management and policies
of each entity. Control may be through voting shares, contract, or
otherwise.

(if1) Financial institutions must determine their gross income of
the business from gains realized from trading in stocks, bonds, and
other evidences of indebtedness on a net annualized basis.

((@P)) (K "Interest, fees, and penalties™ means any fees rela-
ted to a loan, credit card, or other extension of credit and includes
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any fees charged a prospective borrower prior to funding of a loan re-
gardless of whether the loan is eventually funded.

(1) "Loan™ means any extension of credit resulting from direct
negotiations between the taxpayer and iIts customer, and/or the pur-
chase, in whole or in part, of such extension of credit from another.
Loan includes participations, syndications, and leases treated as
loans for federal iIncome tax purposes. Loan does not include: Futures
or forward contracts; options; notional principal contracts such as
swaps; credit card receivables, including purchased credit card rela-
tionships; noninterest bearing balances due from deposSitory institu-
tions; cash i1tems in the process of collection; federal funds sold;
securities purchased under agreements to resell;fassets held in a
trading account; securities; iInterests in a real/estate mortgage iIn-
vestment conduit (REMIC), or other mortgage-backed or asset-backed se-
curity; and other similar items.

<)) (m) "Loan secured by real property”™ means that more than
fifty percent ((er—mere)) of the aggregate value of the collateral
used to secure a loan or other obligation<was real property, when val-
ued at fair market value as of the time the original loan or obliga-
tion was incurred.

(b)) (n) "Merchant discount'” means the<fee (or negotiated dis-
count) charged to a merchant by the taxpayer . for the privilege of par-
ticipating in a program whereby a credit, _debit, or similar type of
card is accepted in payment for_merchandise or services sold to the
card holder, net of any card holder charge-back and unreduced by any
interchange transaction or issuer reimbursement fee paid to another
for charges or purchases made by its card helder.

((¢m)) (o) "Participation’™ means an extension of credit in which
an undivided ownership interest is held on a pro rata basis iIn a sin-
gle loan or pool of leans and related collateral. In a loan participa-
tion, the credit origrnator initially makes the loan and then subse-
quently resells ald or a portion of it to other lenders. The partici-
pation may or may not be known to the borrower.

((mM)) (pP) "Person’/hassthe meaning given in RCW 82.04.030.

((e))) (@) ""Regular place of business™ means an office at which
the taxpayer carries on 1ts business in a regular and systematic man-
ner and whieh.is continuously maintained, occupied and used by employ-
ees of the taxpayer.

((P)) (r) "Service and other activities income™ means the gross
income of the business taxable under RCW 82.04.290, including income
received from activities outside this state if the income would be
taxable  under RCW 1 82.04.290 1if vreceived from activities 1in this

state ((—less—the—exemptrons—and—deductrons—allowable —under—ehapter
82-04-RCH)H) .

((€D)) (s) State” means a state of the United States, the Dis-
trict of Columbia, the Commonwealth of Puerto Rico, any territory or
possession of the United States, or any foreign country or political
subdivision of a foreign country.

((»)) () "Syndication”™ means an extension of credit In which
two or more persons fund and each person is at risk only up to a
specified percentage of the total extension of credit or up to a
specified dollar amount.

((s))) (u) "Taxable in another state'™ means eilther:

(1) The taxpayer is subject to business activities tax by another
state on its service and other activities income; or

(i1) The taxpayer is not subject to a business activities tax by
another state on 1its service and other activities income, but that
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state ((has)) would have jurisdiction to subject the taxpayer to a
business activities tax on such income under the substantial nexus
standards explained in WAC 458-20-19401.

(iii1) For purposes of (({s)—oe¥)) this subsection (3)(u), "busi-
ness activities tax™ means a tax measured by the amount of, or econom-
ic results of, business activity conducted in a state. The term in-
cludes taxes measured in whole or iIn part on net iIncome or gross in-
come or receipts. Business activities tax does not include a sales
tax, use tax, or a similar transaction tax, Imposed on the sale or ac-
quisition of goods or services, whether or not denominated a gross re-
ceipts tax or a tax imposed on the privilege of doing/business.

((B)) (v) "Taxable period” means the calendar year during which
tax liability is iIncurred.

(4) Receipts factor.

(a) General. The receipts factor is a fraction, the numerator of
which is the ((appertienable)) service and other activities income of
the taxpayer in this state during the taxabde period and the denomina-
tor of which i1s the ((appertionable)) service and other activities in-
come of the taxpayer inside and outside  this state during the taxable
period. The method of calculating receipts for purposes of the denomi-
nator is the same as the method used I1n determining receipts for pur-
poses of the numerator.

(b) Interest ((¥roem)), fees, and penalties imposed in connection
with loans secured by real property.

(i) The numerator of the receipts Tactor includes interest
((and)), fees ((er)) and penalties ((#n-the—nature—ofinterest—From))
imposed in connection with loans secured by.real property if the prop-
erty is located within this state. Lf the property is located both
within this state and one or more other states, the income described
in this subsection (4)(b)(i1) is included in the numerator of the re-
ceipts factor if more than fFifty percent of the fair market value of
the real property<is located within this state. If more than Ffifty
percent of the fair market value of the real property is not located
within any one State, then the.income described in this subsection (4)
(b) (1) must be iIncluded<in the numerator of the receipts factor if the
borrower is located iInthis state.

(i1) The,determination of whether the real property securing a
loan i1s_dlocated within this state must be made as of the time the
original agreement was made and any and all subsequent substitutions
of collateral must be disregarded.

(c) Interest ((¥roem)), fees, and penalties imposed in connection
with loans not secured by real property. The numerator of the receipts
factor includes interest ((and)). fees ((er)). and penalties ((#r—the
nature—oF #nterestFrom)) Imposed in connection with loans not secured
by real property 4f the borrower is located in this state.

(d) Net gains from the sale of loans. The numerator of the re-
ceipts factor includes net gains from the sale of loans. Net gains
from the sale of loans includes income recorded under the coupon
stripping rules of Section 1286 of the federal Internal Revenue Code.

(i) The amount of net gains (but not less than zero) from the
sale of loans secured by real property included in the numerator is
determined by multiplying such net gains by a fraction, the numerator
of which is the amount included in the numerator of the receipts fac-
tor pursuant to (b) of this subsection and the denominator of which is
the total amount of iInterest and fees or penalties ((#n—the—nature—-of
#rterest—From)) Imposed in connection with loans secured by real prop-
erty.
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(i1) The amount of net gains (but not less than zero) from the
sale of loans not secured by real property included in the numerator
is determined by multiplying such net gains by a fraction, the numera-
tor of which is the amount included in the numerator of the receipts
factor pursuant to (c) of this subsection (({4))) and the denominator
of which is the total amount of interest and fees or penalties ((#n
the—nhature—ofFinterestFrom)) Imposed in connection with loans not se-
cured by real property.

(e) Receipts from ((eredit—card-receivables)) fees, interest, and
penalties charged to card holders. The numerator of thereceipts fac-
tor includes fees, interest, and ((¥fees—o¥)) penalties ((#r—the—nature
ef—inteFest—fFem—eFed+t—eaFd—Feee+vables-and—+neeme—frem—fees)) charg-
ed to card holders((s—sueh—as)) including, but not limited to, annual
fees and overdraft fees, if the billing address<of the .card holder is
in this state.

() Net gains from the sale of credit card receivables. The nu-
merator of the receipts factor includes net gains (but not .less than
zero) from the sale of credit card recewables multiplied by .a frac-
tion, the numerator of which is the amoeunt included in the numerator
of the receipts factor pursuant to (e) of this subsection and the de-
nominator of which is the taxpayer®s total amount of interest ((and

bles—andfees)), fees, and penalties charged to credit card holders.

(9) ((Eredit)) Card issuer’s reimbursement fees. The numerator of
the receipts factor includes:

(i) All credit card issuer™s reimbursement fees multiplied by a
fraction, the numerator of which is the amount of fees, interest, and
penalties charged to credit card holders 1tncluded in the numerator of
the receipts factor pursuant to (e) of this subsection and the denomi-
nator of which iIs thes taxpayer®s total amount of fees, interest, and
((¥ees—oF)) penalties ((+H—the—nature—ef—+nteFest—fFem—e¥ed+t—eard—¥e-
cetvables—and-fees)) charged to credlt card holders.

(ii) All debit card issuer"s reimbursement fees multiplied by a
fraction, the numerator of which_is the amount of fees, interest, and
penalties charged to debit card holders included in the numerator of
the receipts factor pursuant to (e) of this subsection and the denomi-
nator of which. is the taxpayer"s total amount of fees, interest, and
penalties charged.to debit card holders.

(iii) All other card.issuer"s reimbursement fees multiplied by a
fraction, the numerator of which is the amount of fees, interest, and
penalties charged to all other card holders included in the numerator
of the receipts factor pursuant to (e) of this subsection and the de-
nominator.of which /IS the taxpayer"s total amount of fees, interest,
and penalties charged to all other card holders.

(h) Receipts<from merchant discount.

(i) 1T the taxpayer can readily determine the location of the
merchant and 1f the merchant is iIn this state, the numerator of the
receipts factor includes receipts from merchant discount ((#f—the—com-

D)) (i) If the taxpaver cannot readllv determine the location

of the merchant, the numerator of the receipts factor includes such
receipts from the merchant discount multiplied by a fraction:

(A) In the case of a merchant discount related to the use of a
credit card, the numerator of which is the amount of fees, interest,
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and penalties charged to credit card holders that is included in the
numerator of the receipts factor pursuant to (e) of this subsection
and the denominator of which is the taxpayer®"s total amount of fees,
interest, and penalties charged to credit card holders; and

(B) In the case of a merchant discount related to the use of a
debit card, the numerator of which is the amount of fees, interest,
and penalties charged to debit card holders that is included in the
numerator of the receipts factor pursuant to (e) of this subsection
and the denominator of which is the taxpayer®"s total amount of fees,
interest, and penalties charged to debit card holders; and

(C) In the case of a merchant discount related to the use of all
other types of cards, the numerator of which is the amount of fees,
interest, and penalties charged to all other cardd holders that is in-
cluded in the numerator of the receipts factor pursuant.to (e) of this
subsection and the denominator of which is the ‘taxpayer"s. total amount
of fees, interest, and penalties charged to all other card holders.

(iii) The taxpayer"s method for sourcing each receipt from a mer-
chant discount must be consistently applied to such receipt in all
states that have adopted sourcing methods substantially similar to
(h) (1) and (ii) of this subsection and must be used on all subsequent
returns for sourcing receipts from such _merchant unless the department
permits or requires application of the alternative method.

(i) Receipts from ATM fees. The receipts factor includes all ATM
fees that are not forwarded directly to another. bank.

(1) The numerator of the wreceipts factor includes fees charged to
a _card holder for the use at an ATM of.a card issued by the taxpayer
if the card holder®"s billing address IS iIn this state.

(i1) The numerator of the receipts factor includes fees charged
to a card holder, other than the taxpayer®s card holder, for the use
of such card at an ATM owned or rented by the taxpayer, if the ATM is
in this state.

J) Loan servicing fees.

(i)(A) The numerator of the receipts factor includes loan servic-
ing fees derived from loans.secured by real property multiplied by a
fraction, the numerator. of which Is the amount included In the numera-
tor of the receipts factor under (b) of this subsection and the denom-
inator of whiech is the total amount of interest ((and—fees—or—penal-
ties—ih_thehature—of dnterestFrom)), fees, and penalties imposed in
connection with loans secured by real property.

(B) The numerator of the receipts factor includes loan servicing
fees derived from loans not secured by real property multiplied by a
fraction, the numerator of which is the amount included in the numera-
tor of the receipts, factor under (c) of this subsection and the denom-
inator of which is/{the total amount of interest and fees or penalties
((Hr—the—nature—oF interest—From)) 1Imposed in connection with loans
not secured by real property.

(i1) If the taxpayer receives loan servicing fees for servicing
either the secured or the unsecured loans of another, the numerator of
the receipts factor includes such fees if the borrower is located in
this state.
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(k) Receipts from the financial institution®s investment assets
and activities and trading assets and activities.

(i) Interest, dividends, net gains (but not less than zero) and
other 1income from investment assets and activities and from trading
assets and activities that are reported on the taxpayer®s financial
statements, call reports, or similar reports are included in the re-
ceipts factor. Investment assets and activities and trading assets and
activities include, but are not limited to: Investment securities;
trading account assets; federal funds; securities purchased and sold
under agreements to resell or repurchase; options; futures contracts;
forward contracts; notional principal contracts such as swaps; equi-
ties; and foreign currency transactions. With respect .to the invest-
ment and trading assets and activities described in (kK)Ci)(A) and (B)
of this subsection, the receipts factor includes the following:

(A) The recelpts factor iIncludes the' amount by which, interest
from federal funds sold and securities purchased under resale agree-
ments exceeds interest expense on federal funds purchased and securi-
ties sold under repurchase agreements.

(B) The receipts factor includes the amount by which interest,
dividends, gains and other receipts from trading assets and activities
including, but not limited to, assets and activities in the matched
book, In the arbitrage book, and foreign currency transactions, exceed
amounts paid in lieu of interest, ramounts paid.in lieu of dividends,
and losses from such assets and activities.

(i1) The numerator of the receipts factor includes iInterest, div-
idends, net gains (but not less than<zero) and other receipts from
both iInvestment assets and activities and from trading assets and ac-
tivities described in (k)(i) of this subsection that are attributable
to this state.

(A) The amount of iInterest, dividends, net gains (but not less
than zero) and other income from iInvestment assets and activities in
((the)) each investment account. to be attributed to this state and iIn-
cluded iIn the numerator’ iIs determined by multiplying all such income
from such assets and activities by a fraction, the numerator of which
is the average. value of such assets which are properly assigned to a
regular place of business of the taxpayer within this state and the
denominator of which is the average value of all such assets.

(B) The amount of interest from federal funds sold and purchased
and <from securities purchased under resale agreements and securities
sold under repurchase agreements attributable to this state and inclu-
ded in the numerator Is determined by multiplying the amount described
in (K(1)(A) of this subsection from such funds and such securities by
a fraction, the .numerator of which is the average value of federal
funds sold and . Securities purchased under agreements to resell which
are properly assigned to a regular place of business of the taxpayer
within this state and the denominator of which is the average value of
all such funds and such securities.

(C) The amount of interest, dividends, gains and other income
from trading assets and activities including, but not limited to, as-
sets and activities in the matched book, in the arbitrage book and
foreign currency transactions (but excluding amounts described in
(K ()(A) and (B) of this subsection), attributable to this state and
included in the numerator is determined by multiplying the amount de-
scribed in (K)(i)(B) of this subsection by a fraction, the numerator
of which is the average value of such trading assets which are proper-
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ly assigned to a regular place of business of the taxpayer within this
state and the denominator of which is the average value of all such
assets.

(D) For purposes of (k)(ii1) of this subsection, the average value
of trading assets owned by the taxpayer is the original cost or other
basis of such property for federal income tax purposes without regard
to depletion, depreciation, or amortization.

(iti) In lieu of using the method set forth in (k)(ii) of this
subsection, the taxpayer may elect, or the department may require in
order to fTairly represent the business activity of the taxpayer in
this state, the use of the method set forth in this paragraph.

(A) The amount of iInterest, dividends, net gains (but not less
than zero) and other income from iInvestment assets and activities in
the investment account to be attributed to this< state and included in
the numerator is determined by multiplying all such Inceme from such
assets and activities by a fraction, the numerator of which is the
gross receipts from such assets and activities which are properly as-
signed to a regular place of business of the taxpayer within this
state and the denominator of which is the gross .income from all such
assets and activities.

(B) The amount of interest from federal funds sold and purchased
and from securities purchased under resale agreements and securities
sold under repurchase agreements attributable to this state and inclu-
ded in the numerator is determined by multiplying the amount described
in (K)(1)(A) of this subsection from such funds and such securities by
a fraction, the numerator of which 1s the gross income from such funds
and such securities which are properly assigned to a regular place of
business of the taxpayer within this’ state and the denominator of
which is the gross income from all such funds and such securities.

(C) The amount of Interest, dividends, gains and other receipts
from trading assets. and activities iIncluding, but not limited to, as-
sets and activities in the matched book, in the arbitrage book and
foreign currency’ transactions (but excluding amounts described in
K@i (A) or (B) of this subsection), attributable to this state and
included in the numerator 1s determined by multiplying the amount de-
scribed in (K)(i)(B) .of this subsection by a fraction, the numerator
of which issthe gross income from such trading assets and activities
which are properly assigned to a regular place of business of the tax-
payer within this state and the denominator of which is the gross in-
come A#from all such assets and activities.

(iv) If the taxpayer elects or is required by the department to
use the method set forth in (k)(iii) of this subsection, It must use
this method on alll subsequent returns unless the taxpayer receives
prior permission from the department to use, or the department re-
quires a different method.

(v) The taxpayer has the burden of proving that an ((#nvestment))
asset or ((actrPrity—or—trading—asset—or)) activity was properly as-
signed to a regular place of business outside of this state by demon-
strating that the day-to-day decisions regarding the asset or activity
occurred at a regular place of business outside this state. If the
day-to-day decisions regarding an ((d#nvestment)) asset or ((activity

)) activity occur at more than one regular place of
business and one such regular place of business is in this state and
one such regular place of business iIs outside this state, such asset
or activity i1s considered to be located at the regular place of busi-
ness of the taxpayer where the Investment or trading policies or
guidelines with respect to the asset or activity are established. Such
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policies and guidelines are presumed, subject to rebuttal by prepon-
derance of the evidence, to be established at the commercial domicile
of the taxpayer.

(1) All other receipts. The numerator of the receipts factor in-
cludes all other receipts from engaging in activities subject to tax
under RCW 82.04.290 pursuant to the rules set forth in WAC
458-20-19402 Single factor receipts apportionment—Generally.

(m) Attribution of certain receipts to commercial domicile. All
receipts which would be assigned under this rule to a state In which
the taxpayer i1s not taxable are included in the numerator of the re-
ceipts factor, iIf the taxpayer®s commercial domicile is 1In this state.

(5) Effective date. This rule applies to gross<income that is re-
portable with respect to tax liability beginningfon and after ((3une
15—2010)) January 1, 2016.
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NEW SECTION

WAC 458-20-19404A Financial institutions—Income apportionment.
(1) Introduction.

(a) Effective June 1, 2010, Washington changed its method of ap-
portioning certain gross income from engaging In business as a finan-
cial institution. This rule addresses how such gross income must be
apportioned when the financial institution engages 1in_business both
within and outside the state and applies to the period June 1, 2010,
through December 31, 2015, only. See WAC 458-20-19404 Financial insti-
tutions—Income apportionment for the proper apportionment methodology
for periods beginning January 1, 2016.

(b) Taxpayers may also find helpful information in the following
rules:

(i) WAC 458-20-19401 Minimum nexus thresholds for apportionable
activities. This rule describes minimum nexus standards that are ef-
fective after May 31, 2010.

(i1) WAC 458-20-19402 Single fTactor receipts apportionment—Gen-
erally. This rule describes the general application of single factor
receipts apportionment that is effective after May 31, 2010.

(ii1) WAC 458-20-19403 Single factor receipts apportionment—Roy-
alties. This rule describes the application of single factor receipts
apportionment to gross income from royalties and applies only to tax
liability incurred after May 31, 2010.

(iv) WAC 458-20-194 Doing businessuinside and outside the state.
This rule describes separate accounting andeost apportionment. It ap-
plies only to the periods January 1, 2006, through May 31, 2010.

(v) WAC 458-20-14601 Financiad i1nstitutions—Income apportion-
ment. This rule describes the apportionment of income for financial
institutions for periods prior to June 1, 2010.

(c) Financial Institutions engaged iIn making iInterstate sales of
tangible personad property’ should also refer to WAC 458-20-193 Inbound
and outbound interstate sales of tangible personal property.

(2) Apportionment and allocation.

(a) Except as otherwise specifically provided, a financial insti-
tution taxable under RCW 82.04.290 and taxable in another state must
attribute and apportion \ts service and other activities income as
provided in this rule. Any other apportionable income must be appor-
tioned pursuant to WAC 458-20-19402 Single factor receipts apportion-
ment—Generally or WAC 458-20-19403 Single factor receipts apportion-
ment—Royalties. "Apportionable 1income™ means gross income of the
business generated /from engaging iIn apportionable activities as de-
fined iIn WAC 458-20-19401 Minimum nexus thresholds for apportionable
activities, Imncluding income received from apportionable activities
performed outside this state iIf the income would be taxable under
chapter 82.04 RCW if received from activities in this state, less any
deductions allowable under chapter 82.04 RCW. All gross income that is
not includable from apportionable activities must be allocated pur-
suant to chapter 82.04 RCW. A financial institution organized under
the laws of a foreign country, the Commonwealth of Puerto Rico, or a
territory or possession of the United States, except such institutions
that are exempt under RCW 82.04.315, whose effectively connected in-
come (as defined under the federal Internal Revenue Code) is taxable
both in this state and another state, other than the state in which it
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is organized, must allocate and apportion its gross income as provided
in this rule.

(b) All apportionable income shall be apportioned to this state
by multiplying such income by the apportionment percentage. The appor-
tionment percentage is determined by the taxpayer"s receipts factor
(as described in subsection (4) of this rule).

(c) The receipts factor must be computed according to the method
of accounting (cash or accrual basis) used by the taxpayer for Wash-
ington state tax purposes for the taxable period. Persons should refer
to WAC 458-20-197 When tax liability arises and WAC< 458-20-199 Ac-
counting methods for further guidance on the requirements of each ac-
counting method. Generally, Tfinancial institutions are required to
file returns on a monthly basis. To enable financial, institutions to
more easily comply with this rule, financial institutions may file re-
turns using the receipts factor calculated based on the most recent
calendar year for which information is available. 1f a financial in-
stitution does not calculate i1ts receipts factor based on the previous
calendar year for which information is available, it must use the cur-
rent year information to make that calculation.. In either event, a
reconciliation must be filed for each year not later than October 3lst
of the following year. The reconciliation must be filed on a form ap-
proved by the department. In the case of consolidations, mergers, or
divestitures, a taxpayer must make the appropriate adjustments to the
factors to reflect its changed operations.

(d) Interest and penalties on,reconciliations under (c) of this
subsection apply as follows:

(i) In either event (refund or additional taxes due), Iinterest
will apply iIn a manner consistent with_ tax assessments.

(i1) Penalties as provided 1n RCW 82.32.090 will apply to any
such additional tax due only if the reconciliation for a tax year Iis
not completed and addirtional tax 1s not paid by October 31st of the
following year.

(e) IT the _allocation and apportionment provisions of this rule
do not fairly represent thesextent of its business activity in this
state, the taxpayer, may petition for, or the department may require,
in respect to all or any part of the taxpayer®s business activity:

(i) Separate accounting;

(i) The i1nclusion of one or more additional factors which will
fairly.represent the taxpayer®s business activity In this state; or

(ir1) The employment of any other method to effectuate an equi-
table allocation and apportionment of the taxpayer®s receipts.

(3). Definitions. The following definitions apply throughout this
rule unless the context clearly requires otherwise:

(a) "Billing address” means the location indicated in the books
and records of the taxpayer on the first day of the taxable period (or
on such later date in the taxable period when the customer relation-
ship began) as the address where any notice, statement and/or bill re-
lating to a customer®™s account is mailed.

(b) "Borrower or credit card holder located in this state"™ means:

(i) A borrower, other than a credit card holder, that is engaged
in a trade or business and maintains its commercial domicile in this
state; or

(i1) A borrower that is not engaged in a trade or business or a
credit card holder, whose billing address is iIn this state.

(c) "Commercial domicile™ means:

[ 2] 0TS-7354.3



Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

(i) The headquarters of the trade or business, that is, the place
from which the trade or business is principally managed and directed;
or

(i1) IT a taxpayer is organized under the laws of a foreign coun-
try, or of the Commonwealth of Puerto Rico, or any territory or pos-
session of the United States, such taxpayer®s commercial domicile is
deemed for the purposes of this rule to be the state of the United
States or the District of Columbia from which such taxpayer®"s trade or
business in the United States is principally managed and directed. It
is presumed, subject to rebuttal by a preponderance of the evidence,
that the location from which the taxpayer®s trade or_business 1Is prin-
cipally managed and directed is the state of the United States or the
District of Columbia to which the greatest number of employees are
regularly connected or out of which they are working, irrespective of
where the services of such employees are performed, as of the last day
of the taxable period.

(d) "Credit card” means credit, travel or entertainment card.

(e) "Credit card issuer®s reimbursement fee™ means the fee a tax-
payer receives from a merchant"s bank because one of the persons to
whom the taxpayer has issued a creditscard has charged merchandise or
services to the credit card.

() "Department™ means the department of  revenue.

(g) "Employee™ means, with respect to a particular taxpayer, any
individual who, under the usual, common-law rules applicable In deter-
mining the employer-employee relationship, has the status of an em-
ployee of that taxpayer.

(h) "Financial iInstitution™ means:

(i) Any corporation or other business entity chartered under Ti-
tle 30, 31, 32, or 33 RCW, or registered under the Federal Bank Hold-
ing Company Act of 1956, as amended, or registered as a savings and
loan holding company under the Federal National Housing Act, as amen-
ded;

(i1) A national bank/organized and existing as a national bank
association pursuant to thesprovisions of the National Bank Act, 12
U.S.C. Sec. 21 et seq.-;

(ifi) A savings association or federal savings bank as defined in
the Federal.Deposit Insurance Act, 12 U.S.C. Sec. 1813 (b)(1);

(iv) Any bank or thrift institution iIncorporated or organized un-
der the laws of any state;

(v) Any corporation organized under the provisions of 12 U.S.C.
Secs. 611 through 631;

(vi) Any agency or branch of a foreign depository as defined in
12 U.S.C. Sec. 3101 that is not exempt under RCW 82.04.315;

(vi1) Any credit union, other than a state or federal credit un-
ion exempt under state or federal law;

(viiil) A production credit association organized under the Feder-
al Farm Credrt Act of 1933, all of whose stock held by the Federal
Production Credit Corporation has been retired.

(i) "Gross income of the business,™ '‘gross income,'™ or *income':

(i) Has the same meaning as in RCW 82.04.080 and means the value
proceeding or accruing by reason of the transaction of the business
engaged in and includes compensation for the rendition of services,
gains realized from trading in stocks, bonds, or other evidences of
indebtedness, interest, discount, rents, royalties, fees, commissions,
dividends, and other emoluments however designated, all without any
deduction on account of the cost of tangible property sold, the cost
of materials used, labor costs, Iinterest, discount, delivery costs,
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taxes, or any other expense whatsoever paid or accrued and without any
deduction on account of losses; and

(i1) Does not include amounts received from an affiliated person
if those amounts are required to be determined at arm®s length per
sections 23A or 23B of the Federal Reserve Act. For the purpose of
this subsection (3)(i), affiliated means the affiliated person and the
financial institution are under common control. Control means the pos-
session (directly or indirectly), of more than fifty percent of power
to direct or cause the direction of the management and policies of
each entity. Control may be through voting shares, contract, or other-
wise.

(i11) Financial institutions must determine theilr gross income of
the business from gains realized from trading im stocks, bonds, and
other evidences of indebtedness on a net annualized basis.

(J) "Loan™ means any extension of credit resulting from direct
negotiations between the taxpayer and iIts customer, and/er the pur-
chase, in whole or in part, of such extension of credit from another.
Loan includes participations, syndications, and leases treated as
loans for federal iIncome tax purposes. dLoan does.not include: Futures
or forward contracts; options; notional principal contracts such as
swaps; credit card receivables, including purchased credit card rela-
tionships; noninterest bearing balances due<from depository institu-
tions; cash i1tems in the process of collection; federal funds sold;
securities purchased under agreements to resell; assets held iIn a
trading account; securities; interests in a real estate mortgage iIn-
vestment conduit (REMIC), or other mortgage-backed or asset-backed se-
curity; and other similar items.

(k) "Loan secured by real property” means that fifty percent or
more of the aggregate value of the collateral used to secure a loan or
other obligation was real property, when valued at fair market value
as of the time the original loan or obligation was incurred.

(1) "Merchant’ discount”™ means the fee (or negotiated discount)
charged to a merchant by the taxpayer for the privilege of participat-
ing In a program whereby a credit card is accepted in payment for mer-
chandise or services sold to the card holder.

(m) "Participation’”™ means an extension of credit in which an un-
divided ownership interest is held on a pro rata basis iIn a single
loan or pool of loans and related collateral. In a loan participation,
the credrt originator imnitially makes the loan and then subsequently
reselds all or a portion of 'it to other lenders. The participation may
or may not be known to the borrower.

(n). "Person’™ has the meaning given in RCW 82.04.030.

(0) “Regular place of business™ means an office at which the tax-
payer carries on its business in a regular and systematic manner and
which 1s continuously maintained, occupied and used by employees of
the taxpayer.

(p) "Service and other activities income'™ means the gross income
of the business taxable under RCW 82.04.290, including income received
from activities outside this state if the income would be taxable un-
der RCW 82.04.290 if received from activities iIn this state, less the
exemptions and deductions allowable under chapter 82.04 RCW.

(g) "State” means a state of the United States, the District of
Columbia, the Commonwealth of Puerto Rico, any territory or possession
of the United States, or any foreign country or political subdivision
of a foreign country.

(r) "Syndication”™ means an extension of credit in which two or
more persons fund and each person is at risk only up to a specified
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percentage of the total extension of credit or up to a specified dol-
lar amount.

(s) ""Taxable iIn another state"™ means either:

(i) The taxpayer is subject to business activities tax by another
state on its service and other activities income; or

(i1) The taxpayer is not subject to a business activities tax by
another state on its service and other activities income, but that
state has jurisdiction to subject the taxpayer to a business activi-
ties tax on such income under the substantial nexus standards ex-
plained in WAC 458-20-19401. For purposes of this subsection (3)(s),
"business activities tax" means a tax measured by the amount of, or
economic results of, business activity conducted iIn' a state. The term
includes taxes measured iIn whole or in part on net EIncome Or gross in-
come or receipts. Business activities tax does not Include a sales
tax, use tax, or a similar transaction tax, Imposed on the sale or ac-
quisition of goods or services, whether or not denominated.a gross re-
ceipts tax or a tax imposed on the privilege of doing business.

(t) "Taxable period"” means the calendar year during which, tax li-
ability is incurred.

(4) Receipts factor.

(a) General. The receipts factor 1s a fraction, the numerator of
which is the apportionable income of the taxpayer in this state during
the taxable period and the denominator of which is the apportionable
income of the taxpayer inside and outside this state during the taxa-
ble period. The method of calculating receipts for purposes of the de-
nominator is the same as the method used iIn determining receipts for
purposes of the numerator.

(b) Interest from loans secured by real property.

(i) The numerator of the receipts factor includes Interest and
fees or penalties in the nature of iInterest from loans secured by real
property if the property i1s located within this state. If the property
is located both within this state ‘and one or more other states, the
income described<in this subsection (4)(b)(1) is included in the nu-
merator of the Treceipts factor. . if more than fifty percent of the fair
market value of the real property is located within this state. If
more than fifty percent of the fair market value of the real property
is not located within any one state, then the income described in this
subsection (4)(b)(i) must be included in the numerator of the receipts
factor aF the borrower ¥s located in this state.

(ir) The determination of whether the real property securing a
loan is located within this state must be made as of the time the
original, agreement was made and any and all subsequent substitutions
of collateral must be disregarded.

(c) Interest from loans not secured by real property. The numera-
tor of the receipts factor includes iInterest and fees or penalties in
the nature of interest from loans not secured by real property if the
borrower is located in this state.

(d) Net gains from the sale of loans. The numerator of the re-
ceipts factor includes net gains from the sale of loans. Net gains
from the sale of loans iIncludes income recorded under the coupon
stripping rules of Section 1286 of the federal Internal Revenue Code.

(i) The amount of net gains (but not less than zero) from the
sale of loans secured by real property included in the numerator is
determined by multiplying such net gains by a fraction, the numerator
of which is the amount included in the numerator of the receipts fac-
tor pursuant to (b) of this subsection and the denominator of which is
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the total amount of interest and fees or penalties In the nature of
interest from loans secured by real property.

(i1) The amount of net gains (but not less than zero) from the
sale of loans not secured by real property included in the numerator
is determined by multiplying such net gains by a fraction, the numera-
tor of which is the amount included in the numerator of the receipts
factor pursuant to (c) of this subsection and the denominator of which
is the total amount of interest and fees or penalties in the nature of
interest from loans not secured by real property.

(e) Receipts from credit card receivables. The numerator of the
receipts factor includes interest and fees or penalties in the nature
of interest from credit card receivables and income from fees charged
to card holders, such as annual fees, If the bidling address of the
card holder is in this state.

() Net gains from the sale of credit card recelvables. The nu-
merator of the receipts factor includes net< gains (but not less than
zero) from the sale of credit card receivables multiplied by a frac-
tion, the numerator of which is the amount included in the numerator
of the receipts factor pursuant to (e) .of this subsection and the de-
nominator of which is the taxpayer®s total amount of interest and fees
or penalties in the nature of interest from _cCredit card receivables
and fees charged to card holders.

(9) Credit card issuer®s reimbursement fees. The numerator of the
receipts factor includes all credit card r1ssuer"s reimbursement fees
multiplied by a fraction, the (numerator of which is the amount inclu-
ded in the numerator of the receirpts factor pursuant to (e) of this
subsection and the denominator of which 1s:the taxpayer®s total amount
of interest and fees or penalties in the nature of interest from cred-
it card receivables and fees charged to card holders.

(h) Receipts from merchant ‘discount. The numerator of the re-
ceipts factor includes receipts from merchant discount if the commer-
cial domicile of the merchant is in this state. Such receipts must be
computed net of any card holder charge backs, but must not be reduced
by any interchange transaction, fees or by any issuer®s reimbursement
fees paid to another for charges made by its card holders.

(i) Loan servicing fees.

(i) (A)The numerator of the receipts factor includes loan servic-
ing fees<derived from loans secured by real property multiplied by a
fraction, the numerator of which is the amount included in the numera-
tor of the receipts factor under (b) of this subsection and the denom-
inator of which is the total amount of interest and fees or penalties
in the nature of interest from loans secured by real property.

(B) The numerator of the receipts factor includes loan servicing
fees derived from doans not secured by real property multiplied by a
fraction, the numerator of which is the amount included in the numera-
tor of the receipts factor under (c) of this subsection and the denom-
inator of which 1s the total amount of interest and fees or penalties
in the nature of interest from loans not secured by real property.

(i1) If the taxpayer receives loan servicing fees for servicing
either the secured or the unsecured loans of another, the numerator of
the receipts factor includes such fees if the borrower is located in
this state.

(J) Receipts from services. The numerator of the receipts factor
includes receipts from services not otherwise apportioned under this
subsection (4) if the service is performed in this state. If the serv-
ice is performed both inside and outside this state, the numerator of
the receipts factor includes receipts from services not otherwise ap-
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portioned under this subsection, if a greater proportion of the activ-
ity producing the receipts is performed In this state based on cost of
performance.

(k) Receipts from investment assets and activities and trading
assets and activities.

(i) Interest, dividends, net gains (but not less than zero) and
other 1income from investment assets and activities and from trading
assets and activities are included in the receipts factor. Investment
assets and activities and trading assets and activities include, but
are not limited to: Investment securities; trading .account assets;
federal funds; securities purchased and sold under agreements to re-
sell or repurchase; options; futures contracts; forward contracts; no-
tional principal contracts such as swaps; equities; and foreign cur-
rency transactions. With respect to the investment and trading assets
and activities described in (kK)(i)(A) and (B) of this subsection, the
receipts factor includes the following:

(A) The receipts factor includes the' amount by which interest
from federal funds sold and securities purchased under resale agree-
ments exceeds interest expense on federal funds purchased and securi-
ties sold under repurchase agreements.

(B) The receipts factor includes the amount by which interest,
dividends, gains and other receipts from trading assets and activities
including, but not limited to, assets and activities in the matched
book, in the arbitrage book, and foreign currency transactions, exceed
amounts paid in lieu of interest, ramounts paid.in lieu of dividends,
and losses from such assets and activities.

(i1) The numerator of the receipts factor includes iInterest, div-
idends, net gains (but not less than zero) andother receipts from in-
vestment assets and activities and from trading assets and activities
described in (k)(i) of this subsection that are attributable to this
state.

(A) The amount of iInterest, dividends, net gains (but not less
than zero) and other income from iInvestment assets and activities in
the investment account to’ besattributed to this state and included in
the numerator is determined by multiplying all such income from such
assets and activities/ by a fraction, the numerator of which is the
average value.of such assets which are properly assigned to a regular
place of<business. of the taxpayer within this state and the denomina-
tor of which is the average value of all such assets.

(B) The amount of interest from federal funds sold and purchased
and <from securities purchased under resale agreements and securities
sold under repurchase agreements attributable to this state and inclu-
ded in the numerator Is determined by multiplying the amount described
in (K(1)(A) of this subsection from such funds and such securities by
a fraction, the .numerator of which is the average value of federal
funds sold and . Securities purchased under agreements to resell which
are properly assigned to a regular place of business of the taxpayer
within this state and the denominator of which is the average value of
all such funds and such securities.

(C) The amount of interest, dividends, gains and other income
from trading assets and activities including, but not limited to, as-
sets and activities in the matched book, iIn the arbitrage book and
foreign currency transactions (but excluding amounts described in
(K ()(A) and (B) of this subsection), attributable to this state and
included in the numerator is determined by multiplying the amount de-
scribed in (K)(i)(B) of this subsection by a fraction, the numerator
of which is the average value of such trading assets which are proper-
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ly assigned to a regular place of business of the taxpayer within this
state and the denominator of which is the average value of all such
assets.

(D) For purposes of (k)(ii1) of this subsection, the average value
of trading assets owned by the taxpayer is the original cost or other
basis of such property for federal income tax purposes without regard
to depletion, depreciation, or amortization.

(iti) In lieu of using the method set forth in (k)(ii) of this
subsection, the taxpayer may elect, or the department may require in
order to fTairly represent the business activity of the taxpayer in
this state, the use of the method set forth in this paragraph.

(A) The amount of iInterest, dividends, net gains (but not less
than zero) and other income from iInvestment assets and activities in
the investment account to be attributed to this< state and included in
the numerator is determined by multiplying all such Inceme from such
assets and activities by a fraction, the numerator of which is the
gross receipts from such assets and activities which are properly as-
signed to a regular place of business of the taxpayer within this
state and the denominator of which is the gross .income from all such
assets and activities.

(B) The amount of interest from federal funds sold and purchased
and from securities purchased under resale agreements and securities
sold under repurchase agreements attributable to this state and inclu-
ded in the numerator is determined by multiplying the amount described
in (K)(1)(A) of this subsection from such funds and such securities by
a fraction, the numerator of which 1s the gross income from such funds
and such securities which are properly assigned to a regular place of
business of the taxpayer within this’ state and the denominator of
which is the gross income from all such funds and such securities.

(C) The amount of Interest, dividends, gains and other receipts
from trading assets. and activities iIncluding, but not limited to, as-
sets and activities in the matched book, in the arbitrage book and
foreign currency’ transactions (but excluding amounts described in
K@i (A) or (B) of this subsection), attributable to this state and
included in the numerator 1s determined by multiplying the amount de-
scribed in (K)(i)(B) .of this subsection by a fraction, the numerator
of which issthe gross income from such trading assets and activities
which are properly assigned to a regular place of business of the tax-
payer within this state and the denominator of which is the gross in-
come A#from all such assets and activities.

(iv) If the taxpayer elects or is required by the department to
use the method set forth in (k)(iii) of this subsection, It must use
this method on alll subsequent returns unless the taxpayer receives
prior permission from the department to use, or the department re-
quires a different method.

(v) The taxpayer has the burden of proving that an investment as-
set or activity or trading asset or activity was properly assigned to
a regular place of business outside of this state by demonstrating
that the day-to-day decisions regarding the asset or activity occurred
at a regular place of business outside this state. If the day-to-day
decisions regarding an iInvestment asset or activity or trading asset
or activity occur at more than one regular place of business and one
such regular place of business is iIn this state and one such regular
place of business is outside this state, such asset or activity Iis
considered to be located at the regular place of business of the tax-
payer where the investment or trading policies or guidelines with re-
spect to the asset or activity are established. Such policies and
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guidelines are presumed, subject to rebuttal by preponderance of the
evidence, to be established at the commercial domicile of the taxpay-
er.

(1) Attribution of certain receipts to commercial domicile. All
receipts which would be assigned under this rule to a state In which
the taxpayer is not taxable are included in the numerator of the re-
ceipts factor, if the taxpayer®s commercial domicile is iIn this state.

(5) Effective date. This rule applies to gross income that is re-
portable with respect to tax liability beginning on and after June 1,
2010, and before January 1, 2016.
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