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This draft is provided for discussion purposes only to determine what topics a possible proposed rule might address.
This discussion draft is under no circumstances to be used to determine a tax liability and/or eligibility for tax
exemptions.

WAC 458-20-245 Taxation of competitive telephone service,
telecommunications service, and ancillary service. This rule
identifies what constitutes competitive telephone services,
telecommunications services, and ancillary services; how these
products are taxed; and the statutes that apply for determining iIf the
sale of these products are subject to taxation in Washington (sourcing
and apportionment). The rule applies to tax periods commencing on oOr
after July 1, 2008. This rule is divided into three parts as follow:

o Part |I: What are competitive telephone services,
telecommunications services, and ancillary services?

o Part I1: How are competitive telephone services,
telecommunications services, and ancillary services taxed in
Washington?

o Part 111: When 1s the sale of competitive telephone

services, telecommunications services or ancillary services subject to
taxation in Washington (sourcing and apportionment)?

Part l: What are competitive telephone services,
telecommunications services, and ancillary services?

(101) Introduction. Washington law imposes tax on the three
following distinct products: competitive telephone service,
telecommunications service, and ancillary service. Subsections (102),
(103), and (104) describe of these three services.

(102) What is a competitive telephone service? A ‘“competitive
telephone service” means  the providing by any person of
telecommunications equipment or apparatus, or service related to that
equipment or apparatus such as installation, repair, or maintenance
services, 1f the equipment or apparatus is of a type that can be
provided by persons that are not subject to regulation as telephone
companies under Title 80 RCW. See RCW 82.04.065.

(103) What S a telecommunications service? A
“telecommunications service” means the electronic transmission,
conveyance, or routing of voice, data, audio, video, or any other
information or signals to a point, or between or among points.
"Telecommunications service"” iIncludes such transmission, conveyance,
or routing i1n which computer processing applications are used to act
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on the form, code, or protocol of the content for purposes of
transmission, conveyance, or routing without regard to whether such
service i1s referred to as voice over internet protocol services or is
classified by the federal communications commission as enhanced or
value added. See RCW 82.04.065.

(a) What services are included within the definition of
telecommunications service? Table A below provides a non-exclusive
list of services considered to be telecommunications services in
Washington.

Table A

Type of service Description

800 service A service that allows a caller to dial a
toll-free number without 1Incurring a charge
for the call. The service 1is typically
marketed under the name "800, "855," "866,"
"877,"” and '888" toll-free calling, and any
subsequent numbers designated by the federal
communications commission.

900 service An i1nbound toll service purchased by a
subscriber that allows the subscriber®s
customers to call iIn to the subscriber”s
prerecorded announcement or Hlive service.
"900 service"™ does not include the charge
for: Collection services provided by the
seller of the telecommunications services to
the subscriber, or services or products sold
by the subscriber to the subscriber”s
customer. The service i1s typically marketed
under the name '"900" service, and any
subsequent numbers designated by the federal
communications commission.
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Fixed wireless A service that provides radio
service communication between fixed points.

Mobile A commercial mobile radio service, as
telecommunications | defined i1In section 20.3, Title 47 C.F.R. as
service in effect on June 1, 1999.

Mobile wireless A service that is transmitted, conveyed,
service. or routed regardless of the technology used,

whereby the origination and/or termination
points of the transmission, conveyance, oOr
routing are not fixed, including, by way of
example only, telecommunications services
that are provided by a commercial mobile
radio service provider.

Paging service A service that provides transmission of
coded radio signals, which may include
messages or sounds, Tfor the purpose of
activating specific pagers.

Private A service that entitles the customer to
communications exclusive or priority use of a communications
service channel or group of channels between or among

termination points, regardless of the manner
in which the <channel or channels are
connected, and includes switching capacity,
extension lines, stations, and any other
associated services that are provided in
connection with the use of the channel or
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channels.

Value-added A service that otherwise meets the

nonvoice data | definition of telecommunications services in

service which computer processing applications are
used to act on the form, content, code, or
protocol of the information or data primarily
for a purpose other than transmission,
conveyance, or routing.

Prepaid calling Means the right to access exclusively

service telecommunications services, which must be

paid for in advance and which enable the
origination of calls using an access number
or authorization code, whether manually or
electronically dialed, and that is sold in
predetermined units or dollars of which the
number declines with use in a known amount.

Prepaid telephone
calling service

Means the right to purchase exclusively
telecommunications services that must be paid
for i1n advance, that enables the origination
of calls using an access number,
authorization code, or both, whether manually
or electronically dialed, i1f the remaining
amount of units of service that have been
prepaid is known by the provider of the
prepaid service on a continuous basis.

Prepaid wireless
calling service

Means a service that provides the right

to use mobile wireless service as well as
other nontelecommunications services
including the download of digital products
delivered electronically, content, and

ancillary services, which must be paid for in
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advance and that 1is sold in predetermined
units or dollars of which the number declines
with use In a known amount.

(b) What services or items are excluded from the definition of
telecommunications service? Table B below provides a list of services
or 1items not considered to be telecommunications services 1IN
Washington.

Table B
Item Description
Data Data processing and information services that
processing allow data to be generated, acquired, stored,
and processed, or retrieved and delivered by an
information electronic transmission to a purchaser where such
services purchaser®s primary purpose for the underlying

transaction is the processed data or information.
Tangible Tangible personal property.
personal
property
Advertising Advertising services, including but not
limited to directory advertising.
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Billing and Billing and collection services provided to
collection third parties.

Internet Internet access. See RCW 82.04.297.

Access

Audio and Radio and television audio and video
video programming services, regardless of the medium,
programming including furnishing of transmission, conveyance,

and routing of such services by the programming
service provider. Radio and television audio and
video programming services include but are not
limited to cable service as defined in 47 U.S.C.
Sec. 522(6) and audio and video programming
services delivered by commercial mobile radio
service providers, as defined iIn section 20.3,
Title 47 C.F.R.

Ancillary Ancillary services. See subsection (c¢) of
services this rule directly below.

Digital Digital products delivered electronically,
products including but not limited to music, video, reading

materials, or ring tones.

Software Software delivered electronically.
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(104) What is an ancillary service? An ancillary service is a
service associated with or incidental to the provision of a
telecommunications service.

(a) What services are considered to be ancillary services?
Table C below provides a non-exclusive list of services considered to
be ancillary services in Washington.

Table C
Type of ancillary service Description
Conference-bridging A service that links two or more

participants of an audio or
video conference call and may
include the provision of a
telephone number. ""Conference-
bridging service" does not
include the telecommunications
services used to reach the
conference bridge.

Detailed telecommunications | A service of separately stating
billing information pertaining to
individual calls on a customer-®s
billing statement.

Directory assistance A service of providing telephone
number information, and/or
address information.

Vertical service A service that 1i1s offered in
connection with one or more
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telecommunications services that
offers advanced calling features
allowing customers to identify
callers and to manage multiple
calls and call connections,
including conference-bridging
services.

Voice mail A service that enables the
customer to store, send, or
receive recorded messages.
"Voice maill service"™ does not
include any vertical services
that the customer may be
required to have iIn order to use
the voice mail service.

Part 11: How are competitive telephone services,
telecommunications services, and ancillary services taxed in
Washington?

(201) Introduction. Washington law imposes tax on the three
following distinct products: competitive telephone service,
telecommunications service, and ancillary service.

(202) Are competitive telephone services, telecommunications

services, and ancillary services taxable iIn Washington? Yes. The
sale of a competitive telephone service, telecommunications service,
and ancillary service to a consumer is a retail sale. See RCW

82.04.050. A sale of these same services that i1s not a retail sale
constitutes a wholesale sale (a sale for resale). See RCW 82.04.060.
Washington imposes taxes on retail and wholesale sales of these
services as follows:

(2) Retail sales tax: The retail sale of any of these
services is subject to the retail sales tax unless an exemption
applies. See RCW 82.04.050. RCW 82.04.190, and RCW 82.08.020.

Generally, the retail sales tax is paid by the consumer and collected
and remitted by the seller.
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(b) Retailing business and occupation (B&D) tax
classification: Persons making retail sales of any of these services
are subject to the B&0 tax on the gross proceeds of these sales under
the retailing classification. See RCW 82.04.050, 82.04.190, and
82.04.250.

((9)) Wholesaling B&0 tax classification: Persons making
sales of the services for resale in the regular course of business are
subject to tax on the gross proceeds of these sales under the
wholesaling classification. See RCW 82.04.060 and RCW 82.04.270. See
WAC 458-20-102 for 1i1nformation on how sales for resale are
administered by the Department.

(d) Deferred retail sales tax. IT the seller does not
collect retail sales tax, a buyer who is not reselling the products
must pay the retail sales tax (commonly referred to as "deferred
retail sales tax'), unless the specific services purchased are exempt
under the law.

(e) Local retail sales tax: The services are subject to
sales tax in local jurisdictions that impose a retail sales tax. See
RCW 82.14.030.

(203) Tangible personal property used iIn providing competitive
telephone service, telecommunications service, and ancillary service.
The retail sales tax applies to sales to a provider of
telecommunications service, competitive telephone service, or
ancillary services of all tangible personal property used as a
consumer in providing these services.

(204) How are “bundled transactions” containing
telecommunications or ancillary services treated for sales tax
purposes? The taxability of bundled transactions is addressed in RCW
82.08.190 and RCW 82.08.195. Subsections (a), (b) and (c) below
briefly describe what a “bundled transaction” 1i1s and how these
transactions are treated for sales tax purposes.

(a) What 1s a ‘“bundled transaction”? A  “bundled
transaction” refers to the retail sale of two or more products, except
real property and services to real property, if:

i The products are otherwise distinct and identifiable; and
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. The products are sold for one non-itemized price.

(b) What is not a “bundled transaction”? A bundled
transaction does not include the sale of any products iIn which the
sales price varies, or is negotiable, based on the selection by the
purchaser of the products included in the transaction. There are a
number of specified transactions that otherwise meet the definition of
a “bundled transaction,” but that are not considered to be “bundled
transactions” for Washington State tax purposes. For more information
about these exclusions please see RCW 82.08.190(4).

(c) How are “bundled transactions” taxed? Under statute, if a
transaction contains one or more products that is subject to retail
sales tax, the entire “bundled transaction” will be subject to retail
sales tax. Because both telecommunications service and ancillary
service are subject to retail sale tax in Washington, a transaction
that contains one of these services will generally be fully subject to
retail sales tax. However, i1f the price of a bundled transaction
includes charges for telecommunications service or ancillary service
and products that are not retail sales taxable:

i Then the portion of the price attributable to the nontaxable
products is subject to the retail sales tax,

. Unless the seller can identify by reasonable and verifiable
standards the nontaxable portion from its books and records that are
kept in the regular course of business for other purposes including,
but not limited to, nontax purposes.

Part 111: How is the sale of competitive telephone services,
telecommunications services or ancillary services sourced?

(301) Sourcing and apportionment. This section provides
references to the rules for determining iIf the sale of competitive
telephone service, telecommunications service, or ancillary service is
deemed to take place (sourced) in Washington and is subject to the
retail sales tax and the rules for determining when the gross proceeds
from the sale of these services is apportioned to and taxable under
Washington’s retailing and wholesaling B&0 tax classifications.

(a) Retail sales tax: RCW 82.32.520 and RCW 82.32.730 provide
the rules that must be used for determining when a sale of competitive
telephone services, telecommunications service, or ancillary service
iIs sourced to and subject to retail sales tax in Washington.
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(b) Retailing and wholesaling B&0 tax: RCW 82.04.530 and

RCW 82.04.535 provide the rules for determining when gross
proceeds from the sale of telecommunications service or ancillary
service must be apportioned to and subject Washington wholesaling and
retailing B&0 tax classifications.

(302) Does Washington”s public utility tax apply? Persons
engaged in providing competitive telephone services,
telecommunications services, and ancillary services are not taxable
under the public utility tax, except with respect to gross income from
engaging in telegraph or any other public service business as defined
in WAC 458-20-179. See RCW 82.04.310 and 82.16.020.
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