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AMENDATORY SECTION (Amending WSR 05-23-093, filed 11/16/05, effective
12/17/05)

WAC 458-61A-105 Mobile and floating home sales. (1) Mobile homes.
The transfer of a mobile home i1s subject to either real estate excise
tax or sales/use tax, depending on the characteristics of the trans-
fer, regardless of whether the mobile home is classified as real or
personal property on the assessment rolls.

(2) Application of real estate excise tax. The real estate excise
tax applies to the transfer of a mobile home that:

(a) Is affixed to land by a foundation (post or blocks) and has
connections for utilities;

(b) Is not required to be removed from the land as a condition of
sale; and

(c) Has been subject to retail sales or use tax during a previous
sale.

(3) Sales or use tax. Mobile home sales are subject to retail
sales or use tax in the following Instances:

(a) The initial retail sale of the mobile home;

(b) The sale from a dealer"s lot of either a new or used mobile
home;

(c) ITf the removal of the mobile from the land is a condition of
the sale; or

(d) The mobile home i1s not affixed to the land by a foundation
and does not have connections for utilities.

(4) Used floating homes. The real estate excise tax applies to
the transfer of a used floating home that is:

(a) Constructed on a float used in whole or in part for human
habitation as a single-family dwelling;

(b) Not designed for self-propulsion by mechanical means or for
propulsion by means of wind; and
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(c) Listed on the real property tax rolls of the county in which
it 1s located and In respect to which tax has been paid under chapter
82.08 or 82.12 RCW.

[Statutory Authority: RCW 82.32.300, 82.01.060(2), and 82.45.150. WSR
05-23-093, 8§ 458-61A-105, filed 11/16/05, effective 12/17/05.]

AMENDATORY SECTION (Amending WSR 10-09-050, filed 4/15/10, effective
5/16/10)

WAC 458-61A-202 Inheritance or devise. (1) Introduction. Trans-
fers of real property by inheritance or devise are not subject to the
real estate excise tax. For the purpose of this exemption, it does not
matter whether the real property transferred was encumbered by under-
lying debt at the time it was inherited or devised.

(2) Nonpro rata distributions. A nonpro rata distribution Is one
in which the transfer of real property to the heirs or devisees may
not be in proportion to their interests. For example, Aunt Mary wills
her entire estate equally to her three nieces. The estate consists of
her primary residence, a cottage at the ocean, and significant cash
assets, among other things. Rather than take title to the two parcels
of real estate iIn all three names, the estate may be distributed by
deeding the primary residence to Meg, the oceanfront property to Beth,
and the majority of the cash assets to Jo. Such distribution by a per-
sonal representative of a probated estate or by the trustee of a trust
IS not subject to the real estate excise tax If the transfer is au-
thorized under the nonintervention powers of a personal representative
under RCW 11.68.090 or under the nonpro rata distribution powers of a
trustee under RCW 11.98.070(15), if no consideration is given to the
personal representative or the trustee for the transfer. For the pur-
pose of this section, consideration does not include the indebtedness
balance of any real property that is encumbered by a security lien.

(3) Subsequent transfers. A transfer of property from an heir to
a third party is subject to the real estate excise tax. Examples:

(a) Steve inherits real property from his mother"s estate. He
sells the property to his son for $50,000. The transfer of the proper-
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ty from the estate to Steve i1s exempt from real estate excise tax. The
subsequent sale of the property to his son is a taxable event, and tax
iIs due based upon the full sales price of $50,000.

(b) Susan inherits real property from her father"s estate. She
decides to sell it to a friend on a real estate contract for $100,000.
Tax is due on the $100,000.

(c) Sheri and her two sisters inherit their father®s home, valued
at $180,000, in equal portions. Sheri wants sole ownership of the home
but there are not "in-kind"” assets of sufficient value to be distrib-
uted by the personal representative to her two sisters in a nonpro ra-
ta distribution. In order to take title directly from the personal
representative, Sheri pays each of her sisters $60,000, and they quit-
claim their right to the property under the will. Tax is due on the
total of $120,000 paid for the property.

(4) Community property or right of survivorship. The transfer of
real property to a surviving spouse or surviving domestic partner in
accordance with a community property agreement or a survivorship
clause is not subject to real estate excise tax.

(5) Joint tenants. The transfer of real property upon the death
of a joint tenant to the remaining joint tenants under right of survi-
vorship i1s not subject to the real estate excise tax.

(6) Life estates and remainder iInterests. The ((eenveyance))
transfer of a life estate to the grantor with a remainder interest to
another party is not a taxable transfer 1f no consideration passes.
For example, Nate and Libby convey their property to their son, Rex,
((retaining)) and retain a life estate ((¥for—themselves)). The trans-
action is not subject to real estate excise tax because Rex pays nho
consideration. Upon the deaths of Nate and Libby, the title will vest
in Rex and no real estate excise tax is due. However, if Nate and Lib-
by convey their property to Rex, while retaining a life estate ((¥or
themselves)), and Rex pays any consideration for his future interest,
the transaction is taxable. Tax is due on the total consideration
paid.

(7) Documentation. In order to claim this exemption, the follow-
ing documentation must be available and provided to the county treas-
urer or the department upon request:
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(a) Community property agreement. If the property is being trans-
ferred under the terms of a community property agreement, copies of
the recorded agreement and certified copy of the death certificate;

(b) Trusts. If property is being transferred under the terms of a
((testamentary)) trust ((withoutprobate)) instrument, a certified
copy of the death certificate, and a copy of the trust ((agreement))
instrument showing the authority of the grantor;

(c) Probate. In the case of a probated will, a certified copy of
the letters testamentary, or in the case of intestate administration,
a certified copy of the letters of administration, showing that the
grantor is the court appointed executor/executrix or administrator;

(d) Joint tenants with rights of survivorship and remainder in-
terests. A certified copy of the death certificate iIs recorded to per-
fect title;

(e) Court order. If the property is being transferred pursuant to
a court order, a certified copy of the court order requiring the
transfer of property, and confirming that the grantor i1s required to
do so under the terms of the order((=));

() Other. IT the community property interest of the decedent is
being transferred to a surviving spouse or surviving domestic partner
absent the documentation set forth in (a) through (e) of this subsec-
tion, a certified copy of the death certificate and a signed affidavit
from the surviving spouse or surviving domestic partner affirming that
he or she 1s the sole and rightful heir of the property.

[Statutory Authority: 2009 c 521. WSR 10-09-050, 8§ 458-61A-202, filed
4/15/10, effective 5/16/10. Statutory Authority: RCW 82.45.150. WSR
08-24-095, § 458-61A-202, filed 12/2/08, effective 1/2/09. Statutory
Authority: RCW 82.32.300, 82.01.060(2), and 82.45.150. WSR 05-23-093,
8§ 458-61A-202, filed 11/16/05, effective 12/17/05.]

AMENDATORY SECTION (Amending WSR 05-23-093, filed 11/16/05, effective
12/17/05)

WAC 458-61A-205 ((Gevernment)) Governmental transfers. (1) Intro-
duction. Transfers of real property from a ((gevernment)) governmental
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entity are not subject to the real estate excise tax. Transfers of re-
al property to a ((gevernment)) governmental entity are subject to re-
al estate excise tax unless specifically exempted under this chapter.
A completed real estate excise tax affidavit is required for transfers
both to and from a ((geverament)) governmental entity. In claiming the
exemption, the affidavit must state as a reason for the exemption
which constitutional provision or authorizing statute provides that
the transferor is a governmental entity.

(2) Government seller. A governmental entity selling real proper-
ty is exempt from the real estate excise tax.

(3) Government purchaser. Generally, a seller that is not a gov-
ernmental entity must pay real estate excise tax on voluntary sales of
real property to a governmental entity unless the transfer is other-
wise exempt under this chapter. See WAC 458-61A-206 regarding trans-
fers pursuant to condemnation proceedings or under threat of the exer-
cise of eminent domain.

(4) Transfers for a public purpose. Transfers to a governmental
entity for a public use in connection with the development of real
property by a developer when the transfer is required for plat approv-
al are not subject to the real estate excise tax. For example, a de-
veloper who deeds property to the city for streets and utilities is
not subject to real estate excise tax on the transfer.

[Statutory Authority: RCW 82.32.300, 82.01.060(2), and 82.45.150. WSR
05-23-093, § 458-61A-205, Filed 11/16/05, effective 12/17/05.]

AMENDATORY SECTION (Amending WSR 05-23-093, filed 11/16/05, effective
12/17/05)

WAC 458-61A-206 Condemnation proceedings. (1) Introduction.
Transfers of real property to a governmental entity under an imminent
threat of the exercise of eminent domain, a court judgment or settle-
ment with a ((gevernment)) governmental entity based upon a claim of
inverse condemnation, or as a result of the actual exercise of eminent
domain, are not subject to the real estate excise tax.
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(2) Transfer must be to a governmental entity. To qualify for
this exemption, the threat of condemnation or the exercise of eminent
domain must be made by a governmental entity with the actual power to
exercise eminent domain.

(3) Threat to exercise eminent domain must be Imminent. To quali-
fy for this exemption, the governmental entity must have either filed
condemnation proceedings against the seller/grantee; or:

(a) The governmental entity must have notified the seller in
writing of Its intent to exercise its power of eminent domain prior to
the sale; and

(b) The governmental entity must have the present ability and au-
thority to use i1ts power of eminent domain against the subject proper-
ty at the time of sale; and

(c) The governmental entity must have specific statutory authori-
ty authorizing its power of eminent domain for property under the con-
ditions presented.

(4) Inverse condemnation. Inverse condemnation occurs when the
government constructively takes real property even though formal emi-
nent domain proceedings are not actually taken against the subject
property. The seller must have a judgment against the governmental en-
tity, or a court approved settlement, based upon inverse condemnation
to claim the exemption.

(5) Examples. The following examples, while not exhaustive, 1l-
lustrate some of the circumstances iIn which a sale to a governmental
entity may or may not be exempt on the basis of condemnation or threat
of eminent domain. The status of each situation must be determined af-
ter a review of all the facts and circumstances.

(a) The Jazz Port school district wants to purchase property for
a new school. An election has been held to authorize the use of public
funds for the purchase, and the general area for the site has been
chosen. In order to proceed, the district will need to obtain a five-
acre parcel owned by the Fairwood family. The district has been grant-
ed authority to obtain property by the use of eminent domain if re-
quired. The district has notified the Fairwoods in writing of its in-
tention to exercise its powers of eminent domain If necessary to ob-
tain the land. The Fairwoods, rather than allowing the matter to pro-
ceed to court, agree to sell the parcel to the Jazz Port district. The
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school district will use the parcel for construction of the new
school. The conveyance from the Fairwoods to Jazz Port school district
i1Is exempt from real estate excise tax because the transfer was made
under the imminent threat of the exercise of eminent domain.

(b) The Sonata City Parks Department has the authority to obtain
land for possible future development of parks. The department would
like to obtain waterfront property for preservation and future devel-
opment. They approach Frankie and Chaz Friendly with an offer to pur-
chase the Friendlys®™ 20-acre waterfront parcel. The Parks Department
does not have a current appropriation for actual construction of a
park on the site, and the City Council has not specifically authorized
an exercise of eminent domain to obtain the subject property. The con-
veyance from the Friendlys to the city is subject to the real estate
excise tax, because the transfer was not made under the imminent
threat of the exercise of eminent domain.

[Statutory Authority: RCW 82.32.300, 82.01.060(2), and 82.45.150. WSR
05-23-093, § 458-61A-206, filed 11/16/05, effective 12/17/05.]

AMENDATORY SECTION (Amending WSR 06-15-021, Ffiled 7/7/06, effective
8/7/06)

WAC 458-61A-207 Bankruptcy. (1) Introduction. The real estate ex-
cise tax does not apply to the ((eenveyanece)) transfer of real proper-
ty by a trustee i1n bankruptcy or debtor iIn possession made after the
plan 1s confirmed under a chapter 11 or chapter 12 plan. Federal law
preempts real estate excise tax on these transfers.

(2) Documentation ((reguirements)). In order to claim this exemp-
tion, a copy of the Order of Confirmation or an extract from the Con-
firmed Bankruptcy Plan, showing the date the bankruptcy plan was con-
firmed, the court case cause number, and the bankruptcy chapter num-

ber, must be ((attached—to—therealestate—excise—afFFrdavitprovided

to—the-department)) available and provided to the county treasurer or
the department upon request.
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[Statutory Authority: [RCW 82.32.300, 82.45.150, and 82.01.060(2)].
WSR 06-15-021, § 458-61A-207, Filed 7/7/06, effective 8/7/06; WSR 05-
23-093, § 458-61A-207, Filed 11/16/05, effective 12/17/05.]

AMENDATORY SECTION (Amending WSR 05-23-093, filed 11/16/05, effective
12/17/05)

WAC 458-61A-210 Irrevocable trusts. (1) Introduction. The distri-
bution of real property to the beneficiaries of an irrevocable trust
iIs not subject to the real estate excise tax If no valuable considera-
tion is given for the transfer and the distribution is made according
to the trust instrument.

(2) Transfer into trust. A ((eenveyance)) transfer of real prop-
erty to an irrevocable trust is subject to the real estate excise tax
if:

(a) The transfer results in a change In the beneficial interest
and not a mere change in identity or ownership; and

(b) There is valuable consideration for the transfer.

(3) Examples. The following examples, while not exhaustive, il-
lustrate some of the circumstances in which a transfer of real proper-
ty to a trust ((eenveyance)) may or may not be exempt from real estate
excise tax. The status of each situation must be determined after a
review of all the facts and circumstances.

(a) Eric and Annie, husband and wife, transfer real property val-
ued at $500,000 to an irrevocable trust. The property has an underly-
ing debt of $300,000 that is secured by a deed of trust. Under the
terms of the trust, the trustee is required to pay all the income an-
nually to the grantors (Eric and Annie), or to the survivor i1f one of
them dies. Upon the death of both Eric and Annie, the property will be
divided equally among their children. The conveyance of the property
into the trust is not subject to the real estate excise tax, even if

the trust pays the indebtedness, because there has been no change in
the present beneficial interest, and Eric and Annie did not receive
consideration for the transfer.
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(b) Jim and Jean, husband and wife, own real property valued at
$800,000. Upon Jean"s death, her one-half interest in the property is
transferred to Jean"s testamentary trust under the terms of her will.
Jim, as trustee, has sole discretion to accumulate income or to pay
income to himself, or to their children, or to their grandchildren, or
to each. The transfer to the trust iIs not subject to real estate ex-
cise tax. See WAC 458-61A-202.

(c) Upon Jean®s death, Jim"s remaining half-interest in the prop-
erty is valued at $400,000, with an underlying debt of $30,000, for
which he i1s personally liable. Jim transfers his half-interest to
Jean®"s testamentary trust, and the trust pays or is obligated to pay
the iIndebtedness. The conveyance of Jim"s one-half interest is subject
to real estate excise tax, because the transfer involves both a pre-
sent change in the beneficial interest (after Jean®s death, assets iIn
Jean®"s trust are legally separate from assets belonging to Jim) and
there i1s valuable consideration in the form of relief of liability for
the debt. The real estate excise tax i1s due on the amount of the con-
sideration ($30,000).

(4) Revocable trusts. See WAC 458-61A-211 for the taxability of
transfers iInto a revocable trust.

(5) Documentation. When real property is transferred to or from a
testamentary trust, or real property is transferred to or from an ir-
revocable trust, the following must be available and provided to the
county treasurer or the department upon request:

(a) A copy of the trust iInstrument; or

(b) A statement signed by the trustee or the grantor, or the rep-
resentative of the trustee or grantor containing the following Infor-
mation:

(i) The name, address, and telephone number of the trustee or
grantor, and/or representative of the trustee or grantor who is au-
thorized to represent the trustee or grantor before the department of
revenue;

(i1) The character of the trust, e.g., testamentary, irrevocable
living trust, etc.;

(ii1) The nature of the transfer:

(A) IT the transfer is to or from a testamentary trust, the na-
ture of and reason for the transfer.
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(B) ITf the transfer i1s to or from an irrevocable living trust:

(1) The nature and reason for the transfer;

(11) Whether or not the property is encumbered with debt; and

(111) Whether or not the trustee may, at the time of the trans-
fer, distribute income and/or principal to a person(s) other than the
grantor(s).

[Statutory Authority: RCW 82.32.300, 82.01.060(2), and 82.45.150. WSR
05-23-093, 8§ 458-61A-210, filed 11/16/05, effective 12/17/05.]

AMENDATORY SECTION (Amending WSR 05-23-093, filed 11/16/05, effective
12/17/05)

WAC 458-61A-213 IRS "tax deferred"” exchange. (1) Introduction.
This rule describes the application of the real estate excise tax in
transfers involving an exchange facilitator. An "exchange facilitator"
IS a person who acts as an agent on behalf of another person in con-
nection with an exchange of real property under section 1031 of the
Internal Revenue Code ((seetion—10631)) of 1986 (section 1031 tax de-
ferred exchange).

(2) Acquisition of property by an exchange facilitator in connec-
tion with a section 1031 tax deferred exchange is subject to the real
estate excise tax.

(3) The later transfer of the property by the facilitator in com-
pletion of the exchange is subject to real estate excise tax, unless
the following requirements are met:

(a) The proper tax was paid on the initial transaction;

(b) A supplemental statement signed by the exchange facilitator,
as provided by WAC 458-61A-304, i1s attached to the real estate excise
tax affidavit indicating that the facilitator originally took title to
the property for the sole purpose of effecting a section 1031 ((feder-
al)) tax deferred exchange; and

(c) The funds used by the exchange facilitator to acquire the
property were provided by the grantee and/or received from the pro-
ceeds of the sale of real property owned by the grantee.
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(4) If the deeds for both transactions to and from the exchange
facilitator are being recorded at the same time, the proper tax can be
paid on either the first or the second transaction at the discretion
of the exchange facilitator.

(5) Examples. The following examples, while not exhaustive, il-
lustrate some of the circumstances in which a ((eenveyance)) transfer
of real property may or may not qualify for exemption under this rule.
These examples should be used only as a general guide. The taxability
of each transaction must be determined after a review of all the facts
and circumstances.

(a) Bob owns commercial real property in Princeton County worth
$400,000. Bob wants to exchange his property in Princeton County for
other commercial property in Eagle County owned by Sally. Sally agrees
to sell her Eagle County property to Bob for $600,000. Bob places his
commercial property in Princeton County for sale. John contacts Bob
and agrees to purchase the Princeton County property for $450,000. Bob
contacts Ted, an exchange facilitator, to arrange for a transfer of
his property as a section 1031 ((¥ederal)) tax deferred exchange. Per
Ted"s iInstructions, Bob transfers the Princeton County property to
Ted. Ted transfers the Princeton County property to John and receives
$450,000. Real estate excise tax is due on the transfer from Bob to
Ted. No tax is due on the transfer from Ted to John. The Eagle County
property is transferred from Sally to Ted for the $600,000 sales
price, $450,000 of which was received from the Princeton County sale
and $150,000 from a new loan obtained by Bob. Ted transfers the Eagle
County property to Bob. Tax i1s due on the transfer from Sally to Ted.
No tax is due on the transfer from Ted to Bob.

(b) Bob is unable to find a buyer for his Princeton County prop-
erty. Bob contacts Ted, the exchange facilitator, to arrange for a
transfer of his property as a section 1031 ((¥ederal)) tax deferred
exchange. Per Ted"s instructions, Bob transfers the Princeton County
property to Ted. Ted holds the property until Bob can locate a buyer.
Real estate excise tax is due on the transfer from Bob to Ted. The Ea-
gle County property is transferred from Sally to Ted for the $600,000
sales price, provided from a $600,000 new loan obtained by Bob. Ted
transfers the Eagle County property to Bob. Tax is due on the transfer
from Sally to Ted. No tax is due on the transfer from Ted to Bob. One
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month later, Joan agrees to purchase the Princeton County property.
Ted transfers the property to Joan for $350,000. Tax is due on the
transfer from Ted to Joan, because the funds used by Ted to acquire
the Princeton County property from Bob were not provided by Joan.

(6) Documentation. A real estate excise tax affidavit is required
for each transfer in a section 1031 tax deferred exchange, including

the transfers to and from an exchange facilitator. The affidavit re-
flecting the claim for tax exemption must show the affidavit number
and date of the tax payment, and have attached the supplemental state-
ment as provided by WAC 458-61A-304 and subsection (3)(b) of this sec-
tion.

[Statutory Authority: RCW 82.32.300, 82.01.060(2), and 82.45.150. WSR
05-23-093, 8§ 458-61A-213, filed 11/16/05, effective 12/17/05.]

AMENDATORY SECTION (Amending WSR 05-23-093, filed 11/16/05, effective
12/17/05)

WAC 458-61A-215 Clearing or exiting title, and additions to ti-
tle. (1) Introduction. The real estate excise tax does not apply to
quitclaim deeds given for the sole purpose of clearing title 1T no
consideration passes otherwise. This rule does not apply to deeds exe-
cuted for the purpose of adding persons to title, except iIn cases of
persons added to title for co-signing security purposes only.

(2) Examples. The following examples, while not exhaustive, i1l-
lustrate some of the circumstances i1n which a ((eehveyance)) transfer
of real property may or may not qualify for exemption under this rule.
These examples should be used only as a general guide. The taxability
of each transaction must be determined after a review of all the facts
and circumstances.

(a) An exiting minority partner gives the partnership a quitclaim
deed for the purpose of removing any presumptive interest. This trans-
fer 1s exempt from real estate excise tax under this rule.

(b) An heir to an estate gives the estate a quitclaim deed for
the purpose of removing any presumptive interest they have iIn the es-
tate. This transfer is exempt under this rule.
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(c) A developer deeds greenbelts, streets or common areas in a
development to the homeowners association upon completion of the de-
velopment and under the terms and covenants of the development. This
transfer is exempt under this rule.

(d) Joseph owns a residence and goes to a bank to refinance. His
credit is not good enough to obtain the new loan in his name only, but
he can qualify if he obtains a co-signor/co-borrower. Joseph®s parents
agree to co-sign the loan. The bank requests that the parents also go
on title with Joseph, and he quitclaims a half interest to his par-
ents. Although the deed may be phrased as a gift to his parents, the
deed acts as a security interest for his parents in the event Joseph
defaults. The addition of Joseph"s parents to the title is exempt un-
der this rule, provided Joseph makes all the mortgage payments, and
Joseph receives no consideration from his parents for the transfer.

(e) The parents described in (d) of this subsection who have been
on title with their child are now issuing a quitclaim deed to Joseph
to exit title. Joseph has now paid off or refinanced the mortgage iIn
his name only. The parents® intention was to go on title as 'co-
signors™ only, not as co-purchasers of the property, and they have not
made any payments toward the repayment of the loan. This transfer is
exempt under this rule.

(3) Documentation. In order to claim this exemption, a narrative
that explains the nature of the clearance of, or addition to title
must be available and provided to the county treasurer or the depart-
ment upon request. The narrative must be signed by both grantor and
grantee, or agents of either, and attached to the real estate excise
tax affidavit. ((Fhe—ortginral-narrative—wiHH be retatned—with—the

s cinal_affidavi I EFi I Y ,
wiHH-be—attached—to—the department-s—afFFidavitcopy-))

[Statutory Authority: RCW 82.32.300, 82.01.060(2), and 82.45.150. WSR
05-23-093, 8§ 458-61A-215, filed 11/16/05, effective 12/17/05.]
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AMENDATORY SECTION (Amending WSR 11-16-106, Ffiled 8/3/11, effective
9/3/11)

WAC 458-61A-301 Payment of tax, collection responsibility, audit
responsibility, and tax rulings. (1) Tax imposed.

(a) The taxes imposed are due at the time the sale occurs and are
collected by the county when the documents of sale are presented for
recording or, in the case of a transfer of a controlling interest (see
WAC 458-61A-101), by the department.

(b) The tax is imposed upon the seller. Effective May 1, 2010,
the parent corporation of a wholly owned subsidiary is the seller, if
the subsidiary sells to a third party and the subsidiary is dissolved
before paying the tax.

(2) Payment of tax. Scope of section. This section applies to
sales of real property that are evidenced by conveyance, deed, grant,
assignment, quitclaim, or transfer of title to real property. See WAC
458-61A-101 for procedures pertaining to transfers or acquisitions of
a controlling interest in an entity owning real property in Washing-
ton.

(3) County as agent for state. Real estate excise tax is paid to
and collected by the agent of the county where the property is located
(unless the transaction involves the transfer of a controlling inter-
est, iIn which case the tax is paid to the department).

(4) Computation of tax. The tax is computed by multiplying the
combined state and local tax rates iIn effect at the time of sale by
the selling price. A current list of the current state and local real
estate excise tax rates iIs available on the department"s web site at
dor.wa.gov. This information is also available by contacting the coun-
ty where the property is located.

(5) Evidence of payment. The county agent stamps the instrument
of sale ((er—conveyance)) prior to its recording as evidence that the
tax has been paid or that an exemption from the tax was claimed. In
the case of a used mobile home, the real estate excise tax affidavit
Is stamped as evidence of payment or a claimed exemption. The stamp
references the affidavit number, date, and payment of or exemption
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from tax, and identifies the person stamping the instrument or affida-
vit.

(6) Compliance with property tax statutes. The county agent will
not stamp the instrument of ((eenveyance)) sale or affidavit if:

(a) A continuance of use has been applied for but not approved by
the county assessor under chapter 84.33 or 84.34 RCW; or

(b) Compensating or additional tax is due but has not been paid
as required by RCW 84.33.086, 84.33.140 (5)(c), 84.34.108 (1) (o),
84.36.812, or 84.26.080.

(7) Prerequisites to recording. The county auditor will not file
or record the instrument of ((ecenveyance)) sale until all taxes due
under this section have been paid or the transfer is determined to be
exempt from tax as indicated by a stamped document.

(8) Evidence of lien satisfaction. A receipt issued by the county
agent for payment of the tax may be used as evidence of satisfaction
of a lien imposed under RCW 82.45.070.

(9) Audit authority. All transactions are subject to audit by the
department. The department will audit transactions to confirm the
proper amount of tax was paid and that any claim for exemption is val-
id. Failure to provide documentation to the department as requested
may result in denial of any exemptions claimed and the assessment of
additional tax.

(10) Tax assessments.

(a) IT the department discovers an underpayment of tax due, 1t
will notify the taxpayer and assess the additional tax due, together
with all applicable iInterest and penalties. The assessment notice will
identify the additional tax due and explain the reason for the assess-
ment.

(b) Persons receiving an assessment must respond within thirty
days from the date the assessment was mailed. Failure to respond may
result in the assessment of additional penalties and interest and en-
forcement for collection of the deficient tax under the administrative
provisions of chapters 82.32 and 82.45 RCW.

(11) Tax rulings. Any person may request a written opinion from
the department regarding their real estate excise tax liability per-
taining to a proposed transfer of real property or a proposed transfer
or acquisition of the controlling interest In an entity with an inter-
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est i1n real property. The request should include sufficient facts
about the transaction to enable the department to ascertain the proper
tax liability. The department will advise the taxpayer in writing of
its opinion. The opinion is binding upon both the taxpayer and the de-
partment under the facts presented in accordance with WAC 458-20-
100(((9), appeals, small claims and settlements. To obtain a written
opinton, send your reguest to:

Department—ofF Revenue

Taxpayer Information & Education

P-O-—Boex47478

Obympia, WA-98504-7478
dor-wa-gov)). To request a ruling, use the form available at the de-
partment®s web site at dor.wa.gov.

(12) Refunds.

(a) Introduction. Under certain circumstances, taxpayers (or
their authorized representatives) may request a refund of real estate
excise tax paid. The request must be filed within four years of the
date of sale, and must be accompanied by supporting documents.

(b) Claims for refunds. Any person having paid the real estate
excise tax in error may apply for a refund of the amount overpaid by
submitting a completed refund request form.

(c) Forms and documentation. Refund request forms are available
from the department or the county. The completed form along with sup-
porting documentation Is submitted to the county office where the tax
was originally paid. If the tax was originally paid directly to the

department, ((the—<clatmn—Formand-supporting-documentation—are—submit—
ted-—to:

Department—of Revenue

MisceHlaneous—Tax—Section

PO Box47477

OHympia;—WA-98504-7477)) you may apply for a refund using the
forms and procedures provided at the department®s web site at
dor.wa.gov.

(d) Circumstances under which refunds are authorized. The author-
ity to issue a refund under this chapter is limited to the following
circumstances:
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(1) Real estate excise tax was paid on the ((eoenveyance)) trans-
fer back to the seller iIn a transaction that is completely rescinded
(as defined 1n WAC 458-61A-209);

(i1) Real estate excise tax was paid on the ((eoenveyance)) trans-
fer back to the seller on a sale rescinded by court order. The county
treasurer must attach a copy of the court decision to the department®s
affidavit copy (see also WAC 458-61A-208, Deeds in lieu of foreclo-
sure);

(iii1) Real estate excise tax was paid on the initial ((convey-
anee)) transfer recorded in error by an escrow agent before the clos-
ing date, provided that the property is conveyed back to the seller;

(iv) Real estate excise tax was paid on the ((eenveyance)) trans-
fer back to the seller in accordance with (d)(ii1) of this subsection;

(v) Real estate excise tax was paid on the initial ((eenveyance))
transfer recorded before a purchaser assumes an outstanding loan that
represents the only consideration paid for the property, provided:

(A) The purchaser is unable to assume the loan; and

(B) The property is conveyed back to the seller. The refund is
allowed because there is a failure of the consideration;

(vi) The ((eenveyanee)) transfer back to the seller in (d)(v) of
this subsection;

(vii) Double payment of the tax;

(viii) Overpayment of the tax through error of computation; or

(ix) Real estate excise tax paid when the taxpayer was entitled
to claim a valid exemption from the tax but failed to do so at the
time of transfer.

(e) Responsibilities of county.

(1) Request for refund made prior to disposition of proceeds. If
the taxpayer submits a valid refund request to the county before the
county treasurer has remitted the tax to the state treasurer, the
county may void the receipted affidavit copies and issue the refund
directly. The county will then submit a copy of the initial affidavit,
together with a copy of the refund request, to the department. If, af-
ter reviewing the request for refund and supporting documentation, the
county is unable to determine the validity of the request, the county
will send the request, a copy of the affidavit, and all supporting
documentation to the department for determination. 1If the county de-

[ 17 ] 0TS-5479.3



THIS PROPOSED RULE IS SUBMITTED FOR PUBLIC COMMENTS AFTER INPUT FROM INTERESTED
PARTIES AND IS TO BE USED SOLELY FOR DISCUSSION PURPOSES AT THE PUBLIC HEARING ON THE
PROPOSED RULE. UNDER NO CIRCUMSTANCES IS THIS PROPOSED RULE TO BE USED TO DETERMINE
TAX LIABILITY AND OR EXEMPTIONS.

nies the request for refund, 1n whole or In part, the taxpayer may ap-
peal In writing to the department®s miscellaneous tax section within
thirty days of the county"s denial.

(i1) Request for refund made after disposition of proceeds. If
the taxpayer submits the refund request after the county treasurer has
remitted the tax to the state treasurer, the county will verify the
information in the request and forward it to the department with a
copy of the affidavit and any other supporting documents provided by
the taxpayer. The county or the department may request additional doc-
umentation to determine whether the taxpayer qualifies for a refund.

[Statutory Authority: RCW 82.45.150, 82.32.300, and 82.01.060. WSR 11-
16-106, 8 458-61A-301, filed 8/3/11, effective 9/3/11. Statutory Au-
thority: RCW 82.32.300, 82.01.060(2), and 82.45.150. WSR 05-23-093, §
458-61A-301, filed 11/16/05, effective 12/17/05.]

AMENDATORY SECTION (Amending WSR 05-23-093, filed 11/16/05, effective
12/17/05)

WAC 458-61A-303 Affidavit. (1) Introduction. This section ex-
plains when a real estate excise tax affidavit is required for the
((eonveyanee)) sale of ((an—nterest—in)) real property. See WAC 458-
61A-101 for procedures pertaining to transfers and acquisitions of a
controlling interest In an entity owning real property in the state of
Washington.

(2) Affidavit required. In general, an affidavit must be filed
when ownership or title to real property transfers as evidenced by
conveyance, deed, grant, assignment, quitclaim, or any other document
effectuating the transfer including, but not limited to, the follow-
ing:

(a) ((Cenveyance)) Transfer establishing or separating community
property, or in Ffulfillment of a settlement agreement incident to a
dissolution of marriage, legal separation, or declaration of invalidi-
ty, or in Ffulfillment of a community property agreement under RCW
26.16.120;

(b) ((cenveyanece)) Transfer resulting from a court order;
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(c) ((Cenveyance)) Transfer to secure a debt;

(d) ((Cenveyance)) Transfer of a taxable easement;

(e) A deed in lieu of foreclosure of a mortgage;

() A deed iIn lieu or declaration of forfeiture of a real estate
contract;

(9) ((Cenveyance)) Transfer to an heir in the settlement of an
estate;

(h) ((Cenveyance)) Transfer to or from the United States, the
state of Washington, or any political subdivision or municipal corpo-
ration of this state;

(1) ((cenveyanee)) Transfer of development rights, water rights,
or air rights;

() ((cenveyanee)) Transfer of leasehold improvements;

(k) Boundary line adjustments; or

() ((Fhe—affirdavitmustbeFiHled-when)) Rerecording a document
to correct a minor error, such as the legal description or spelling of
a name.

(3) Affidavit not required. The real estate excise tax affidavit
Is not required nor accepted for the following transactions including,
but not limited to:

(a) ((cenveyanee)) Transfer of cemetery lots or graves;

(b) ((cenveyanee)) Transfer for assignment or release of securi-
ty, stated on the face of the iInstrument:

(1) To secure or assign a debt; or

(11) To provide or release collateral;

(c) A lease of real property that does not transfer lessee-owned
improvements;

(d) A mortgage or deed of trust, satisfaction of mortgage, or
reconveyance of a deed of trust;

(e) A seller”s assignment of deed and contract;

() A Ffulfillment deed pursuant to a real estate contract;

(g) A community property agreement under RCW 26.16.120;

(h) Purchase of an option; or

(i) An earnest money agreement.

(4) Examples.

(a) Lionel Construction has developed a group of new homes. It
deeds a street to the homeowners®™ association upon completion of the
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development. This is done to clear title, which 1s an exempt transac-
tion. The affidavit should cite the appropriate exemption rule, de-
scribe the exemption as "clearing title for street for homeowners®™ as-
sociation,”™ and have attached all department-required documentation.

(b) Webb Corporation transfers its interest in a parcel of real
property to its wholly owned subsidiary, Watson Company. This Is an
exempt transaction because there is no change in beneficial ownership
of the property. The affidavit must cite the appropriate exemption
rule, describe the exemption as "transfer to wholly owned subsidiary;
no change in beneficial ownership,”™ and have attached all documenta-
tion required by the department.

(5) Multiple buyers. When the transfer of property is to two or
more buyers, the affidavit must clearly state the relationship between
them as joint tenants, tenants iIn common, partners, etc., and identify
the form and proportion of interest each Is acquiring.

(6) Affidavit must be complete.

(a) Taxpayers must provide complete and accurate information on
the affidavit, as well as all documentation required by the department
for claimed tax exemptions. Incomplete affidavits will not be accept-
ed.

(b) An affidavit is incomplete 1T any required information is
omitted or obviously iIncorrect, such as the use of a nominal selling
price. A nominal selling price 1s an amount stated on the affidavit
that 1s so low in comparison with the fair market value assessment
stated on the property tax rolls that it would cause disbelief by a
reasonable person. In the case of a nominal selling price, the county
assessed value will be used as the selling price, unless there i1s an
independent appraisal showing a greater value.

(7) Documentation required when claiming an exemption. Claims of
exemption from the real estate excise tax must be specific and include
the following:

(a) Current assessed values of parcels involved as of the date of
sale; and

(b) Complete reasons for the exemption, including reference to
the specific tax exemption in this chapter, citing the specific WAC
section and subsection providing the exemption, as well as a brief de-
scription of the exemption.
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(8) Completion of affidavit. The department will provide a real
estate excise tax affidavit to be completed by the taxpayer and filed
with the agent of the county where the property is located. Affidavits
will be furnished by the department to the county agents and accessi-
ble to the public in one or more formats to be determined by the de-
partment. Alternative forms may be used, as long as they are in a for-
mat accepted by the department.

In most instances, the affidavit must be signed by the seller or
the seller®s agent and the buyer or the buyer®s agent, under oath,
certifying that all information on the affidavit is complete and cor-
rect. However, an affidavit given in connection with the grant of an
easement or right of way to a utility company, public utility district
or cooperative, or a governmental entity needs to be signed only on
behalf of the entity purchasing the utility right of way or easement.

(9) Duplicate affidavits. To accommodate the requirement that the
affidavit be signed by both the seller and buyer, or agents of each,
identical affidavits may be submitted for a single transaction, one
bearing the seller"s or seller®s agent"s signature and one bearing the
buyer®s or buyer®s agent®s signature. Both affidavits must be complete
and have identical iInformation. The county agent will receipt one of
the affidavits and attach the other affidavit to the receipted affida-
vit.

(10) Retention of records. The taxpayer must retain all records
pertaining to the transaction for a period of at least four years from

the date of ((he—conveyance)) sale.

[Statutory Authority: RCW 82.32.300, 82.01.060(2), and 82.45.150. WSR
05-23-093, § 458-61A-303, filed 11/16/05, effective 12/17/05.]

AMENDATORY SECTION (Amending WSR 05-23-093, filed 11/16/05, effective
12/17/05)

WAC 458-61A-304 Supplemental statements. (1) The department will
provide the county with a uniform multiuse supplemental statement form
for use in meeting the requirements of the following sections of this
chapter:
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(a) WAC 458-61A-306, ((dnterest—and-penalties—)) Date of sale,

interest, and penalties;

(b) WAC 458-61A-201, Gifts; and

(c) WAC 458-61A-213, IRS "tax deferred” exchange.

(2) The supplemental statements must be completed and distributed
as required by the instructions contained on the form.

(3) Supplemental statements may be unsworn certified statements
that meet the requirements set forth in RCW 9A.72.085.

[Statutory Authority: RCW 82.32.300, 82.01.060(2), and 82.45.150. WSR
05-23-093, 8§ 458-61A-304, filed 11/16/05, effective 12/17/05.]

[ 22 ] 0TS-5479.3



	61A-105etalcr2frm13
	CR102_61A_105etal_NOV2013

