This rule draft is being proposed under an expedited rule-making process that
does not require the agency to hold public hearings. Under no circumstances

is this proposed rule to be used as a basis for determining tax liability or

eligibility for a tax deduction, exemption, or credit.

AMENDATORY SECTION (Amending WSR 08-24-095, filed 12/2/08,
effective 1/2/09)

WAC 458-61A-202 Inheritance or devise. (1) Introduction.
Transfers of real property by 1iInheritance or devise are not
subject to the real estate excise tax. For the purpose of this
exemption, 1t does not matter whether the real property
transferred was encumbered by underlying debt at the time it was
inherited or devised.

(2) Nonpro rata distributions. A nonpro rata distribution
is one in which the transfer of real property to the heirs or
devisees may not be 1iIn proportion to their iInterests. For
example, Aunt Mary wills her entire estate equally to her three
nieces. The estate consists of her primary residence, a cottage
at the ocean, and significant cash assets, among other things.
Rather than take title to the two parcels of real estate in all
three names, the estate may be distributed by deeding the
primary residence to Meg, the oceanfront property to Beth, and
the majority of the cash assets to Jo. Such distribution by a
personal representative of a probated estate or by the trustee
of a trust i1s not subject to the real estate excise tax if the
transfer 1is authorized under the nonintervention powers of a
personal representative under RCW 11.68.090 or under the nonpro
rata distribution powers of a trustee under RCW 11.98.070(15),
if no consideration is given to the personal representative or
the trustee for the transfer. For the purpose of this section,
consideration does not include the indebtedness balance of any
real property that is encumbered by a security lien.

(3) Subsequent transfers. A transfer of property from an
heir to a third party is subject to the real estate excise tax.
Examples:

(a) Steve i1nherits real property from his mother®s estate.
He sells the property to his son for $50,000. The transfer of
the property from the estate to Steve is exempt from real estate
excise tax. The subsequent sale of the property to his son i1s a
taxable event, and tax is due based upon the full sales price of
$50,000.

(b) Susan i1nherits real property from her father®s estate.
She decides to sell it to a friend on a real estate contract for
$100,000. Tax is due on the $100,000.
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(c) Sheri and her two sisters inherit their father®s home,
valued at $180,000, in equal portions. Sheri wants sole
ownership of the home but there are not "in-kind" assets of
sufficient value to be distributed by the personal
representative to her two sisters iIn a nonpro rata distribution.
In order to take title directly from the personal
representative, Sheri pays each of her sisters $60,000, and they
quitclaim their right to the property under the will. Tax 1is
due on the total of $120,000 paid for the property.

(4) Community property or right of survivorship. The
transfer of real property to a surviving spouse Or surviving
domestic partner iIn accordance with a community property
agreement or a survivorship clause 1s not subject to real estate
excise tax.

(5) Joint tenants. The transfer of real property upon the
death of a joint tenant to the remaining joint tenants under
right of survivorship i1s not subject to the real estate excise
tax.

(6) Life estates and remainder iInterests. The conveyance
of a life estate to the grantor with a remainder interest to
another party is not a taxable transfer i1If no consideration
passes. For example, Nate and Libby convey their property to
their son, Rex, retaining a life estate for themselves. The
transaction is not subject to real estate excise tax because Rex
pays no consideration. Upon the deaths of Nate and Libby, the
title will vest in Rex and no real estate excise tax is due.
However, 1i1f Nate and Libby convey their property to Rex,
retaining a Jlife estate for themselves, and Rex pays any
consideration for his future interest, the transaction is
taxable. Tax is due on the total consideration paid.

(7) Documentation. In order to claim this exemption, the
following documentation must be provided:
(a) Community property agreement. |If the property i1s being

transferred under the terms of a community property agreement,
copies of the recorded agreement and certified copy of the death
certificate;

(b) Trusts. IT property is being transferred under the
terms of a testamentary trust without probate, a certified copy
of the death certificate, and a copy of the trust agreement
showing the authority of the grantor;

(c) Probate. In the case of a probated will, a certified
copy of the letters testamentary, or iIn the case of Intestate
administration, a certified copy of the letters of

administration, showing that the grantor is the court appointed
executor/executrix or administrator;

(d) Joint tenants and remainder iInterests. A certified
copy of the death certificate i1s recorded to perfect title;
(e) Court order. IT the property is being transferred

pursuant to a court order, a certified copy of the court order
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requiring the transfer of property, and confirming that the
grantor is required to do so under the terms of the order.

() Other. IT the community property interest of the
decedent is being transferred to a surviving spouse oOr surviving
domestic partner absent the documentation set forth iIn (&)
through (e) of this subsection, a certified copy of the death
certificate and a signed affidavit from the surviving spouse or
surviving domestic partner affirming that he or she is the sole
and rightful heir of the property.
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