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e%+mk+—e¥+7——ba%—;Phé_—PeFn%—dees——ne%——Lne+¥mk}—e++%k+—e¥+f- This rule
explains the provisions of chapter 82.21 RCWN which inposes a

hazardous substance tax on the privilege of possessing in this
state specific hazardous substances. The hazardous substance tax
is reported on the conbi ned excise tax return.
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This rule contains many examples that identify a number of
facts and then state a conclusion. These examples should be
used only as a general guide. The tax status of each situation
must be determined after a review of all of the facts and
circumstances.

(2) Wat is a hazardous substance? A hazardous substance is

any of the foll ow ng:

(a) CERCLA substance. Any substance that, on March 1, 2002,
is a hazardous substance under section 101(14) of the federal
conpr ehensi ve environnental response, conpensation, and liability
act of 1980, 42 USC Sec. 9601(14), as anended by Public Law 99-

499. Hazar dous substance does not include the follow ng
nonconpound netals when in solid formin a particle |arger than
one hundred mcroneters (0.004) inches) in dianeter: Ant i nony,
arsenic, beryllium cadmum chromum copper, |lead, nickel,
selenium silver, thallium or zinc.

(b) Petrol eum product. Any plant condensate, |ubricating
oil, gasoline, aviation fuel, kerosene, diesel notor fuel, benzol,
fuel oil, residual oil, asphalt base, ligquefied or |liquefiable
gases, such as butane, ethane, and propane, and every other
product derived fromthe refining of crude oil, but the term does

not include crude oil.

(i) Fheterm A "product ((*))derived fromthe refining of
crude oi | " as—used-herein,- neans the first identifiable product
produced fromthe refining process that is for sale, transfer, or

exchange or conmercial or industrial use. producedbecauseofand
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(ii) The tern116e#¥ved—#%eﬂ¥%he—#e#%a%ng—e#—e#ude—e%#l

"petrol eum product” does not wean include petrol eum products which
are manufactured fromrefined oil derivatives, such as petrol eum
jellies, cleaning solvents, asphalt paving, etc. Such further
manuf act ured products becone hazardous substances only when they
are a hazardous substance pursuant to RCW82.21.020(a) or (c) or
when expressly so designated by the director of ecol ogy.

(c) FIFRA. Any pesticide product required to be registered
under the federal insecticide, fungicide and rodenticide act,
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section 136a of 7 USC Sec. 136 et. seq. as anended by Public Law
104-170.

(d) Additional substances. Any other substance listed as a
hazar dous substance in WAC 173-342-050.

4¥(3) Incidence of tax. The tax is inposed on the first
possession i n Washi ngton of the hazardous substance.

te)(a) Wat is "possession?" "Possession" neans control of a
hazardous substance located within this state and includes both
actual and constructive possession.

(i) "Control"™ means the power to sell or use a hazardous
substance or to authorize the sale or use by anot her

(ii) ™Actual possession"” occurs when the person with contro
has physi cal possessi on.

(1ii) "Constructive possession” occurs when the person wth
control does not have physical possession.

(b) Hazardous substances on consignnment. Consi gnees who
possess hazardous substances in this state with the power to sel
t he substances, in their own nane or on behalf of a disclosed or
undi scl osed consignor, are liable for paynent of the tax.
Possessi on _of consi gned hazardous substances by a consi gnee does
not constitute constructive possession by the consignor.

(H—Previ-eusly—taxed—-hazardous—substance—reans—a—hazardeus
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—3) (4) Tax rate—and measure. Ihe—%ax—#s—gﬁpesed—upen

Fhetax—rateis—seven—tenths—of—one—percent—(-007-— The measur e
of the tax measure—or—base is the whol esal e val ue of the hazardous
substance——as—de#+ned—hepe+n

(a) What is "whol esal e value?" "Wol esal e val ue" neans the
fair market whol esale value, deternm ned as nearly as possible
according to the wholesale selling price at the place of use of
simlar substances of like quality and character. For purpose of
this subsection "place of use" neans the place of first possession
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in Washi ngton for hazardous substances not manufactured in this
st at e.

(b) Exanples. The following three exanples illustrate how the
whol esal e selling price may be used to detern ne whol esal e val ue.
For the purpose of these illustrative exanples no inquiry is nade

whet her the wholesale selling price is indicative of the true
ﬁhflesale val ue of the hazardous substance. See subsection (c)
el ow.

(i) A manufacturer of a hazardous substance who is located
out of state and has no tax reporting obligations in this state
sells i1ts products to a distributor in Washington for resale.
The distributor is the first possessor in Washington. The
measure of the tax iIs the wholesale selling price to the
distributor.

(i1) A distributor located out of state who has no tax
reporting obligations in this state sells a hazardous substance
to a Washington retailer for resale. The retailer is the first
possessor in Washington. The measure of the tax is the wholesale
selling price to the retailer.

(i11) A manufacturer makes hazardous substances in
Washington. The manufacturer sells its products to distributors
and large retailers for resale. The measure of the tax is the
actual selling price to each of the distributors and retailers
even though the selling price may differ between the types of
customers. A sale to a retailer and a sale to a distributor each
establish a wholesale value.

(c) Determ ning whol esal e val ue. A hazardous substance nay
be possessed under circunstances in which the selling price of the
hazar dous substance is not indicative of its true whol esal e val ue
or no wholesale selling price is available, as in exchanges of
pr oduct between conpani es or first possession of a hazardous
subst ance by a consunmer who purchased at retail. Wen selling
price is not indicative of wholesale value or when there is no
selling price, the whol esal e value nust be determ ned by | ooking
t o _conparabl e whol esal e sales made at arnls |l ength of simlar
hazar dous substances in Washi ngton. The conparabl e sal es nust
take into account the |ocation of the sale, product simlarity in
qual ity and quantity, conditions of sale, when the sale occurred,
and whether the sale is nmade to conparabl e purchasers.

Certain price listings in independent publications nmay
correspond to conparabl e whol esal e sal es of simlar hazardous
subst ances of like quality and character. These independent
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publications may be relied upon to determ ne whol esal e val ue upon
approval by the departnent of revenue and when conparable to sal es
made i n Washi ngton to a conparabl e purchaser

43 (5) : — The—folowing _ -
: Exenption for successive possession of a previously
t axed hazar dous subst ance.
&y RCW 82.21.040 provides an exenption for any Any
successive possession((sy of a any previously taxed hazardous
subst ance( ( .
(a) Wiat is a "previously taxed hazardous substance?"
"Previously taxed hazardous substance" is a hazardous substance
upon which the tax has been paid to the state and whi ch has not
been renmanufactured or reprocessed in any nmanner (other than
repackagi ng or recycling for beneficial reuse) since the tax was
pai d. For purpose of this rule "recycling for beneficial reuse"
neans the recapturing of any used hazardous substance, for the
sol e purpose of extending the useful life of the hazardous
substance in its previously taxed form
(b) What is "remanufactured or reprocessed?"
"Renanuf act ured or reprocessed” nmeans that a chem cal reaction
occurred when two or nore conpounds or el enents were conbi ned. A
hazar dous subst ance conprised of previously taxed hazardous
subst ances (conmpounds or el enents) that, when m xed toget her
produce a chem cal reaction, is subject to tax.

(i) An "elenent" cannot be separated into sinpler
subst ances by chem cal neans.

(i) A "conpound" is conposed of atons of two or nore
elenents chemically united in fixed proportions.

(ii1) A "chemcal reaction" of elenents and/ or conpounds
occurs when, upon m Xxing, the elenents and/ or conpounds conbi ne or
break down to forma new nol ecular structure. A chemcal reaction
is distinguished froma mxture of elenents and/or conpounds;
el enents and/ or conpounds retain their structural identity in a
m Xt ure.

(c) Exanples of exenpt successive possession.

(i) Manufacturer is the first possessor of a hazardous
subst ance and pays the tax. Whol esal er purchases the hazardous
substance for resale to retailers. Wwolesaler is a successive
possessor of a previously taxed hazardous substance and does not
owe the tax.

(i1) Manufacturer conbi nes unl eaded gasoline on which the
tax has been paid with prem um unl eaded gasoline on which the tax
has been paid to produce m d-1evel gasoline. The conbination of

Page 7
ans/draft revised 12/ 03.




THISDRAFT ISNOT TO BE CONSIDERED A PROPOSED RULE AND ISONLY PROVIDED FOR
DISCUSSION PURPOSES TO DETERMINE WHAT TOPICSA LATER PROPOSED RULE MIGHT
ADDRESS. UNDER NO CIRCUMSTANCESISTHISDISCUSSION DRAFT TOBE USED TO
DETERMINE TAX LIABILITY AND OR EXEMPTIONS.

t he two conpounds does not produce a chenical reaction. The
possession of the md-level gasoline is an exenpt possession of a
previ ously taxed hazardous substance because the unl eaded gasoline
and the prem um unl eaded gasoli ne have not been remanufactured or
reprocessed as those terns are defined for the purpose of this

rul e.

(iii) Manufacturer conbines gasoline on which the tax has
been paid with ethanol to produce gasohol. The conbi nati on does
not produce a chem cal reaction. The gasohol is an exenpt
possessi on of previously taxed product.

(iv) Manufacturer A produces a hazardous substance for the
pur pose of |ater commercial use and pays the tax on the substance.
Manuf act urer A purchases a previously taxed hazardous substance
and conbines it with the original substance. The conbi nati on does
not produce a chem cal reaction. Because there is no chemca
reaction, that is, the previously taxed hazardous substances have
not been remanufactured or reprocessed as those terns are defined
for the purpose of this rule, the resulting hazardous substance is
an_exenpt possession of previously taxed product.

(d) Exanpl es of possessions not exenpt fromtax.

(i) Manufacturer A produces and sells a hazardous substance
on which it pays the tax due to the state. WManufacturer B
pur chases the hazardous substance and conbines it with non-
hazar dous substances. The conbi nati on of substances produces a
chem cal reaction. Because there is a chemcal reaction, that is,
t he previously taxed hazardous substance has been renmanufactured
or reprocessed as those terns are defined for the purpose of this
rule, the resulting hazardous substance is not an exenpt
possessi on of previously taxed product.

(ii) Manufacturer A produces a hazardous substance for the
pur pose of |ater commercial use and pays the tax on the substance.
Manuf acturer A purchases a previously taxed hazardous substance
and conbines it with the original substance. The conbi nation
produces a chem cal reaction. The resulting hazardous substance
IS not an exenpt possession of previously taxed product because
the previously taxed substances were renmanufactured or reprocessed
as those terns are defined for the purpose of this rule.

(e) Proof of previously taxed hazardous substance. Proof that
a _hazardous substance has been previously taxed may be in the form
of information on the invoice fromthe seller or by certification
from the seller. Such certification nust be taken in good faith
and  nust substantially be in the form bel ow Bl anket
certification may be taken for recurrent purchases of the sane
hazar dous substance and nust be renewed at intervals not to exceed
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two vears. Sellers and purchasers both nust retain copies of
certifications for five vyears from the date the certification

expires.

Certification that the hazardous substance tax has been paid by a
person previously in possession of the substance(s)

| hereby certify that this purchase/exchange - al

pur chases/ exchanges of
(omt one)

by
(identify substance(s) purchased/ exchanged )

é#dea%##y—sabs%aneeés}—pﬁ#ehased}(nané of purchaser)

who possesses regi strati on no.
(buyer's Washington State uniform business i dentification or
tax reqgistration nunber, if registered)

consi sts of the purchase or exchange of hazardous

subst ance(s) er—product{s) upon which the hazardous substance
tax has been paid in full by a person previously in
possessi on of the substance(s) er—produet{s) in this state.
This certificate is given with full know edge of, and subject
to the legally prescribed penalties for fraud and tax
evasion, and with the full know edge and agreenent that the
under si gned hereby assumes any liability for hazardous

subst ance tax which has not been previously paid because of

possessi on of the hazardous substance(s) er—product{s)
identified herein.

The registered seller named below personally paid the
t ax upon possession of the hazardous substance(s).

The person in possession of the hazardous substance(s)
prior to the possession of the registered seller named bel ow
pai d t he tax.

(Check the appropriate line.)

Nane of registered seller
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Tax Regi stration No.

Fi rm nane

Addr ess

Type of
busi ness

Aut hori zed signature
Title

Dat e

(f) Wien first possessor does not pay the tax. |If the tax has
not been paid by the person who had first possession in this state
of the hazardous substance, the departnent nay collect the tax
from any person who has had possession of the hazardous substance.
If the tax is paid by any person other than the first person
havi ng taxabl e possession of a hazardous substance, the anpunt of
tax paid shall constitute a debt owed by the first person having
t axabl e possession to the person who paid the tax.

(i) A buyer and seller may wish to establish proof that the
tax on the hazardous substance has not previously been paid. Such
proof nmay be in the form of information on the invoice from the
seller or by certification from the seller. Such certification
must be taken in good faith and nust substantially be in the form
bel ow. Bl anket certification nay be taken for recurrent purchases
of the sane hazardous substance and nust be renewed at intervals
not to exceed two yvears. Sellers and purchasers nust retain copies
of certifications for five years from the date the certification

expires.

Certification of sale or exchange of hazardous substance(s)
upon whi ch the hazardous substance tax has not been paid

| hereby certify that this sal e/ exchange - all
sal es/ exchanges of

(omt one)
to
(identify substance(s) sold or exchanged)
Page 10
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(nane of purchaser/transferee)

who possesses regi stration no.
(buyer' s Washi ngton State uniform busi ness |dent|f|cat|on or
tax registration nunber, if reqgistered)

consi sts of the purchase or exchange of hazardous

subst ance(s) upon whi ch the hazardous substance tax has not
been paid in full by a person previously in possession of the
substance(s) in this state. The undersi gned understands that
shoul d the purchaser/transferee fail to pay the hazardous
subst ance tax due that the Departnent of Revenue may coll ect
the tax fromthe undersigned. This certificate is given with
full know edge of, and subject to the leqgally prescribed
penalties for fraud and tax evasion, and with the full

know edge and agreenent that the undersi gned hereby assunes
any liability for hazardous substance tax which has not been
previously paid on possession of the hazardous substance(s)
identified herein.

Nane of reqistered

sel |l er/transferor

Tax Regi stration No.

Firm nane
Addr ess

Type of
busi ness

Aut hori zed si gnat ure
Title

Dat e

(ii) Exanple. The first possessor in this state of petrol eum
products sells petroleumto an interstate transportati on conpany.
The first possessor has not paid the tax. That the tax has not
been paid is shown by information on the invoice or by a
certificate fromthe first possessor affirmng that the tax has
not been paid. If the interstate transportation conpany fails to
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pay the tax, the departnment rmay collect the tax fromeither the
first possessor_or the interstate transportati on conpany.

(H-Ary—person—who-pessesses—a—hazardous—substance—whi-ch—has

(6) O her possessions exenpt fromtax. Certain other
possessions are not subject to the tax.
by (@) Possession for personal or donmestic use. Any
possessi on of a hazardous substance by a natural person fer—use—of

exenpt under circunstances where the substance is used, or is to
be used, for a personal or donestic purpose (and not for any
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busi ness purpose) by that person, or a relative of that person, or
a person residing in the sane dwelling as that person i s exenpt
fromtax

(H—Thi-s—exenpti-on—extends—to-—relati-ves;—as—weH—as—ether

3
DI’Y‘I’\I fa\ViaYal donmpct | o cQar\/
LIRS AA A %A L3N I e p oy |

re nrovided hyv
LI 2 MT UV UL YuU uy

TP

. hi-ngs—are

: . : For exanpl e, possession of
hazar dous substances used by an enpl oyee-donesti c servant, when
such substances are provided by the natural person for whose
donestic benefit such substances are used, is a personal or
donestic use and is not subject to tax. Additionally possessions
of fuel petrol eum by private natural persons for use in privately
owned vehicl es used exclusively for non-business purposes are—tax

is a personal or donestic use and is not subject to tax.

(e} (b) Retailer possession of "mnimal" anpunts. Any
possessi on of any a hazardous substance, other than pesticides or
petrol eum products, possessed by a retailer for making sales to
consuners, in an anmount which is determned to be "mnimal" by the
departnment of ecology is exenpt fromtax. That departnent has
determined that the term"mnimal" means | ess than $1, 000. 00 worth
of such hazardous substances neasured by thei+ whol esal e val ue of
t he substance, possessed during any cal endar nonth.

e (c) Natural gas and alum na. Possessions of alumna or
natural gas are tax exenpt.

e} (d) Prohibited by US Constitution. Persons or activities

which the state is prohibited fromtaxing under the United States
Constitution are tax exenpt.

(H—This—exenpti-on—extends—to-theU-S—goevernrents—ts
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credits agai nst

liability whi-ch—are—avai-able—under—thetaw.
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state—
Fuel -in-tank credit. A credit is allowed for previously

t axed hazardous substance carried fromthis state in the fuel tank
of any airplane, ship, truck, or other vehicle. For purpose of
this credit, "fuel tank" neans the receptacle containing the fuel
that generates the enerqgy to propel the airplane, ship, truck, or
other vehicle. The fuel-in-tank credit is linmted to the anount of
tax previously paid to the state or to the unpaid anount of tax
due.

(i) The fuel-in-tank credit is allowed to the foll ow ng
persons:

(A) The person who carried fromthis state previously taxed
hazardous substance in the fuel tank of the airplane, ship, truck,
or other vehicle. Proof that the tax was previously paid nay be
made by infornmation on the invoice or by certification froma
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seller that the tax was paid that conforns to the requirenents set
forth above in subsection (5)(e);

(B) The person who carried fromthis state hazardous
substance in the fuel tank of the airplane, ship, truck, or other
vehicle and who i s a successi ve possessor of untaxed hazar dous
subst ance as di scussed in subsection (5). Proof that the hazardous
subst ance tax has not been paid may be nade by infornation on the
invoice or by certification fromthe seller that the tax has not
been paid that conforns to the requirenents set forth in
subsection (5)(f). The person nust pay the tax due and may take
the credit allowed under this section against the amount remtted
to the state; or

(©  The person who paid the tax to the state but did not
carry fromthis state the hazardous substance in the fuel tank of
the airplane, ship, truck, or other vehicle provided that the
person receives and retains certification that the fuel was
carried fromthis state that conforns to the requirenents set
forth in this subsection. Such certification must be taken in
good faith.

Wien the fuel-in-tank credit is taken in reliance on a
certificate issued by an unreqi stered person and the unreqistered
person does not carry fromthis state any or all of the hazardous
subst ance, the person who took the credit nust pay the taxes due
upon such hazardous substance. The anpunt of tax paid constitutes
a debt owed to the person by the unregistered person. Bl anket
certification may be taken for recurrent purchases of the sane
hazar dous subst ance and nust be renewed at intervals not to exceed
two years. Sellers and purchasers nust retain copies of
certifications for five vears fromthe date the certification
expires.

(ii) Persons who did not pay the tax and receive certificates
fromtheir buyers nust forward the certificates to the person from
whom t hey pur chased the fuel

(iii1) ¢+ Fuel consuned in the tanks going out and comng in
to the state is subject to tax. In order to equitably and
efficiently adm nister this tax credit, any fuel which is brought
into this state i n carrier—vehicle fuel tanks of any airpl ane,
ship, truck, or other vehicle nust be accounted for separately
fromfuel which is purchased in this state for use in such fue
tanks. Formul as approved by the departnent for reporting the
anmount of fuel consumed in this state for purposes of this tax or
ot her excise tax purposes will satisfy the separate accounting
requi red under this subsection.
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consuned here.

(iv) The credit for fuel-in-tanks purchased in this state
nmust be accounted for by using a fuel-in-tank((s)) credit
certificate in substantially the following form if the person
signing the certificate possesses a registration certificate under
RCW 82. 32. 030 for paynent of taxes:

CERTI FI CATE OF CREDI T FOR FUEL CARRI ED
FROM TH S STATE | N FUEL TANKS
BY A REG STERED TAXPAYER

| hereby certify that the petrol eum products specified
herei n, purchased by or transferred to the undersigned, from

(name of seller or transferor),
are—entitled to-the ecreditforfuelwhichis were/wll be
carried fromthis state in the fuel tank of any airplane,
ship, truck, or other vehicle operated !

carrier in interstate or foreign conmerce. | wlH—becore
H-able for—and agree to pay the taxes due upon all or any
part of such fuel which is not so carried fromthis state.
This certification is given with full know edge of, and
subject to the legally prescribed penalties for fraud and tax
evasi on.

Tax registration No.

Type of Business
Fi rm Nane

Busi ness Address
Regi st ered Nane
(if different)

Tax Reporting Agent
(i f applicable)

Aut hori zed Signature

Title

| dentity of Fuel
(ki nd and armount by vol une)
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Dat e:

(v)  When the person providing the certificate is not a
reqgi stered taxpayer under RCW 82.32.030, the credit for
fuel -in-tanks purchased in this state nust be accounted for by
using a certificate in substantially the follow ng form

CERTI FI CATE OF CREDIT FOR FUEL CARRI ED
FROM TH S STATE | N FUEL TANKS
BY A PERSON NOI' REG STERED TO PAY TAXES I N WASHI NGTON

| hereby certify that the petrol eum products specified
herei n, purchased by or transferred to the undersigned, from

(nane of seller or transferor),

were/will be carried fromthis state in the fuel tank of an
ai rplane, ship, truck, or other vehicle operated in
interstate or foreign coomerce. | understand that the seller

or transferor nust pay the taxes due upon all or any part of
such fuel which is not so carried fromthis state and that
such tax paid constitutes a debt owed by nme to the seller or
transferor. This certification is given with full know edge
of, and subject to the legally prescribed penalties for fraud
and tax evasi on.

Type of Busi ness

Fi rm Nane

Busi ness Addr ess
Washi ngt on St at e Agent

(if applicable)
Aut hori zed Signature

Title
| dentity of Fuel
(ki nd and anount by vol une)

Dat e:
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{e)(b) Hazardous substance tax paid to another state. A

credit may be taken agaihst—thetax ewed+nthisstatei+nthe
arpurt—ol—any—other—statel s hazardous—substance—tax—wh-ch-has—heen
pard—hby—the—same—
sae—hazardous—substance— for any hazardous substance tax paid to
anot her state for the sane hazardous substance. The anount of
credit may not exceed the tax due to this state upon possession of
t he sane hazardous substance in this state. Persons claimng this
credit nust maintain records necessary to verify that the
qualifications for taking the credit have been net.

(i) In order for this credit to apply, the other state's tax
must be significantly sinmlar to Washington's tax in the follow ng

respects: i

(A) The taxable incident nust be on the act or privilege of
possessi ng t he substance;

(B) The tax nust be of a kind that is not generally inposed
on other activities or privileges; i—thetaxpurposernust—be that
Hre—substance—+shazardoeus—and

(@ ((8))) The tax measure nust be stated in terns of the
whol esal e val ue of the substance, without deductions fer—costs—of
doi-ng—busi-nesss—such that the other state's tax does—not
constitute an incone tax or added val ue-added tax.

(i1) This credit may be taken for the anobunt of any other
state's qualifying tax which has actually been paid before
Washi ngton State's tax is incurred because the substance was

previ ously possessed bythe-sane—persoen in another taxing

jurisdiction prior to the first possession in Washington.

(i) E*ehange—ag#eenen%é—ande#—mh%eh—hthzardous
subst ances er—products possessed in this state that are exchanged
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t hrough any exchange agreenent or simlar accounts crediting

systemwi th |ike substances possessed in other states do not
qualify for this credit. The substance taxed in another state,
and for which this credit is sought, must be actually, physically
possessed in this state.

(v)—Persons—elai-m-ng-thi-s—credi-t—rust—rai-ntai-n—records
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(9) How and when to claimeredits.  Credits should be clained

12) Hazardous substances untraceable to source. Various
circunstances nmay ari se whereby a person will possess hazardous
substances in this state, sone of which have been previously taxed
inthis or other states and sone of which may not. An exanple is
fungi bl e petrol eum products, received fromsources both within and
outside this state, that are commngled in commbn storage
facilities. In such cases the taxpayer should seek advance
approval fromthe departnent, in witing, for tax reporting and
credit taking on a test period, formulary, or volune percentage
basis, subject to audit verification. Requests for approval
should be mailed to Taxpayer Services, Departnent of Revenue, PO
Box 47478, A ynpia, WA 98504.
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