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AMENDATORY SECTION (Anending WSR 94-10-061, filed 5/3/94,
effective 6/3/94)

WAC 458-20-185 Tax on t obacco pr oducts. (1)
| nt roducti on. This ((seetion)) rule explains the tax
liabilities of persons engaged in business as a retailer,
di stri butor or subjobber of tobacco products. ((Ht—addresses

| I ni cl I N, ¢ I
produets—)) The tax on tobacco products is in addition to al
ot her taxes owed. For exanmple, retailers, distributors, and
subj obbers are liable for business and occupation tax on their
retailing or wholesaling activities, wuse tax on tobacco
products distributed as sanples, and litter tax on the val ue
of the tobacco products. See WAC 458-20-186 for tax
liabilities associated with taxes which apply exclusively to
cigarettes.

(2) Definitions. The following definitions apply to this
rul e.

(a) "Tobacco products” means all tobacco products except
cigarettes as defined in RCW82.24.010. The termincludes:

(i) G gars, cheroots, stogies, and periques;

(ii) Granulated, plug cut, crinp cut, ready rubbed
((e+)), and other snoking tobacco;

(iii) Snuff, snuff flour, cavendish, plug((-)) and tw st
t obacco, fine-cut, ((e+)) and other chew ng tobaccos; and

(iv) Shorts, refuse scraps, clippings, cuttings((s)) and
sweepi ngs of tobacco, ((e+)) and other kinds ((e+)) and forns
of tobacco, prepared in such manner as to be suitable for
chewing or snoking in a pipe or otherwi se, or both for chew ng
and snoki ng.

(b) "Manufacturer" nmeans a person who manufactures and
sells tobacco products.

(c) "Distributor" neans:

(i) Any person engaged in the business of selling tobacco
products in this state who brings, or causes to be brought,
into this state from without the state any tobacco products
for sale((—e+));

(ii) Any person who makes, manufactures, or fabricates
t obacco products in this state for sale in this state((—e+));

(iiit) Any person engaged in the business of selling
t obacco products without this state who ships or transports
t obacco products to retailers in this state, to be sold by
t hose retailers; or

(iv) Any person engaged in the business of selling
tobacco products in this state who handles for sale any
t obacco products that are within this state but upon which tax
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has not been i nposed.

((&y)) (d) "Subjobber"™ means any person, other than a
t obacco manufacturer or distributor, who buys tobacco products
from a distributor and sells them to persons other than the
ultimate consuners.

(())) (e) "Retailer" neans any person engaged in the
busi ness of selling tobacco products to ultimate consuners.

(f) "Sale" neans any transfer, exchange, or barter, in
any nmanner or by any neans whatsoever, for a consideration,
and includes and neans all sales made by any person ((fer—a
consideration)). It includes all gifts by persons engaged in
t he busi ness of selling tobacco products, for advertising, as
a nmeans of evading the provisions of chapter 82.26 RCW or for
any ot her purposes what soever.

((£e))) (g9) "Whol esale sales price" neans the established
((hufacturer—s)) price for which a manufacturer sells
t obacco product to the distributor, exclusive of any discount
or other reduction.

((59)) (i) A wholesale sales price that is an
established price nmust reflect the fair narket value of the
t obacco products. In the case of affiliated conpanies which
buy and sell from each other, the wholesale sales price nust
be the fair market value rather than the manufacturer's price
to its affiliate.

(ii) The phrase "discount or other reduction" includes
any reduction from the established whol esale sales price nade
to a specific customer or class of custoners.

(h) "Business" means any trade, occupation, activity, or
enterprise engaged in for the purpose of selling or
di stributing tobacco products in this state.

(i) "Place of business" neans any place where tobacco
products are sold or where tobacco products are manufactured,
stored, or kept for the purpose of sale or consunption,

including any vessel, vehicle, airplane, train, or vending
machi ne.
(j) "Retail outlet"™ neans each place of business from

whi ch tobacco products are sold to consuners.
(k) "Departnent” means the departnment of revenue.

(1) " Person" means any i ndi vi dual , receiver,
adm ni strator, executor, assignee, trustee in bankruptcy,
trust, estate, firm copartnership, joint venture, club
conpany, joint stock conpany, busi ness trust, nmuni ci pa

corporation, the state and its departnents and institutions,
political subdivision of the state of Washi ngton, corporation,
limted liability conpany, association, society, or any group
of individuals acting as a unit, whether nutual, cooperative,
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fraternal, nonprofit, or otherw se. The term excludes any
person inmune from state taxation, including the United States
or its instrunentalities, and federally recognized |Indian
tribes and enrolled tribal nenmbers, conducting business within
| ndi an country.

(m "Indian country” neans the sane as defined in WAC
458- 20- 192.
(3) ((Nature)) Rate and neasure of tax. The Washi ngt on

state tobacco products tax is an excise tax levied on ((the
value—of)) the wholesale sales price on all tobacco products
sold, wused, consunmed, handled, or distributed wthin the
state((f)). ((P))

The rate of tax is a conbination of statutory percentage
rates found in RCW 82.26.020 ((and)), 82.26.025, and
82.26.028. ((Charts—wth current rates areavailable fromthe
=== o= S .
Spee'?' Prograis d[u|5|en at ‘“9 depaltnent of FeVORKQ Fhe
ﬂ?* !T to |99 pal-d—by—the d'sf"?ute'l at- the IFIHB the
fromwithout the state tobacco products for—sale—(4))) The
total current rate of tax is shown on the current conbined
exci se tax return.

(4) Inposition of tax. The tax is inposed once on al
t obacco products sold, used, consuned, handl ed, or distributed
within this state.

(a) VWhen tax is inmposed. The tax is inposed at the tine
t he distributor:

(i) Brings, or causes to be brought, into this state from
w t hout the state tobacco products for sale; or

(ii) Mkes, manufacturers, or fabricates tobacco products
in this state for sale in this state; or

(iii) Ships or transports tobacco products to retailers
in this state, to be sold by those retailers; or

(iv) Handles for sale any tobacco products that are
within this state but upon which tax has not been inposed
For exanple, a retailer with a place of business in this state
purchases for sale tobacco products from an enrolled tribal
menmber of a federally recognized tribe |ocated within |Indian

country. Because the tax was not inposed on the enrolled
tribal nmenber, the retailer nust pay the tax.
(b) Additional occasion when tax may be inposed. Any

retailer who fails to keep invoices as required under chapter
82.32 RCW and which invoices do not conform to the
requi renents set forth in subsection (5)(b) of this rule is
liable for the tax on any uninvoiced tobacco product which
that retail er handles for sale.

(c) When an out-of-state person is a distributor who nust
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pay the tax. Except as provided in (c)(ii) below, a person
| ocated out-of-state who is selling tobacco products to
Washi ngton whol esalers from a stock of goods |ocated outside
this state is not a distributor and therefore is not liable
for the tax.

(i) A person |located out-of-state who is selling and
shi ppi ng tobacco products to Washington retailers from an out-
of-state stock of goods is a distributor and is subject to the

t ax. If the out-of-state person is not required to register
and pay taxes in Washington, the retailers to whom it sells
nmust pay the tax. However, such out-of-state persons nay

elect to register with the state and pay the tax.

(ii) A person |ocated outside Washi ngton nust pay the tax
when distributing sanples into this state.

(5) Books and records. Since the tobacco products tax is
paid on returns as conmputed by the taxpayer rather than by
affixing of stanps or decals, the l|aw contains stringent
provisions requiring that accurate and conplete records be

mai nt ai ned ((and—preserved—tor—five years for examnation—by
the department—of —revenue)). The records nust include all

perti nent papers and docunents relating to the purchase, sale,
or disposition of tobacco products and nust be kept for a
period of at |east five years after the date of the docunment
or the date of the entry appearing in the records.

(a) Distributors. Distributors nust keep at each
regi stered place of business conplete and accurate records for
that place of business. The records to be kept by

distributors include item zed invoices of tobacco products
hel d, purchased, manufactured, brought in or caused to be
brought in fromw thout the state or shipped or transported to
retailers in this state, and of all sales ((H#~eluding
custorers—nahes—and—addresses))) of tobacco products except
retail sales. ( (AH—other—pertinent —papers—and—docunents

relating-to-purchase—sale—ordispositionof tobacco products
mist—be—+retalned—)) The item zed invoice for each purchase or
sale nmust be l|legible and nust show the seller's nane and
address, the purchaser's nane and address, the date of sale,

and all prices and discounts. Item zed invoices nust be
preserved for five years fromthe date of sal e.
(b) Retailers and subj obbers. Retail ers and subjobbers

must secure ((and—retatn—tegible—and)) itemzed invoices of
all tobacco products purchased((——sheM+ng—nane—and—addpess—et
the seller—and the date of purchase)). The item zed invoice

for each purchase must be |legible and nust show the seller's
nane and address, the purchaser's nane and address, the date
of sale, and all prices and discounts. Item zed invoices nust
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be preserved for five years fromthe date of sale.

(c) Warehouses. Records of all deliveries or shipnments
(i ncludi ng ownershi p, quantities) of tobacco products from any
public warehouse of first destination in this state nust be
kept by the warehouse.

((5»)) (6) Nonpaynent of tax by retailers. If the
departnent finds that any nonpaynent of tax by the retailer
was willful, penalties and interest shall be assessed in

accordance with chapter 82.32 RCW In the case of a second or
plural nonpaynent of tax by the retailer, penalties and
interest will be assessed in accordance with chapter 82.32 RCW
wi thout regard to w ||l ful ness.

(a) Exanpl e. In the course of an audit of Retailer, the
departnent deternines that on several occasions Retailer
failed to pay the tax. The departnent does not find the
nonpaynent to be wllful. Retailer owes the tax due on all
occasi ons of nonpaynment and the penalties and interest 1is
assessed on all but the first occasion of nonpaynent. A few
years later Retailer is audited again. The departnent finds
one occasion of nonpaynent of tax. In addition to the tax
due, penalties and interest will be assessed in accordance
with chapter 82.32 RCW

(b) Exanpl e. In the course of an audit of Retailer #2
t he departnment determnes that on several occasions Retailer
#2 failed to pay the tax. The departnent deternm nes that the
nonpaynent of tax was willful. In addition to the tax due on
all occasions of nonpaynent, Retailer #2 owes penalties and
interest on all occasions.

(7) Reports and returns. The tax is reported on the
conbi ned excise tax return((—Ferm-REV-40-2406-)) to be filed
according to the reporting frequency assigned by the
depart nent. Detailed instructions for preparation of these
returns may be secured fromthe departnent.

Qut-of-state whol esalers or distributors selling
directly to retailers in Wshington should apply for a
certificate of registration, and the departnent wll furnish
returns for reporting the tax.

((6))) Retailers, distributors, and subjobbers nay be
required to file a report with the departnent in conpliance
wth the provisions of the National Uniform Tobacco Sett!l enent
when purchasing tobacco products from certain nanufacturers.
Pl ease see WAC 458- 20-264 and chapter 70.157 RCW

(8) Interstate sales and sales to U S. The tax does not
apply to tobacco products sold to federal governnent agencies,
nor to deliveries to retailers or wholesalers outside the
state for resale by such retailers or wholesalers, and a
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credit may be taken for the amount of tobacco products tax
previously paid on such products. RCW 82. 26. 110. The credit
is not available for sales made for delivery outside this
state other than sales for resale to retailers or whol esal ers.
For exanple, no credit may be taken for a sale of tobacco
products delivered to a consuner outside the state.

((H)) (9) Returned or destroyed goods. A credit my
al so be taken for tobacco products destroyed or returned to
the manufacturer on which tax was previously paid((—but

returns—on—whi-ch-—such credits are clailnmed must be acconpanied

by)). Taxpayers nust retain in their records appropriate
affidavits or certificates conformng to those illustrated
bel ow

(a) Certificate of taxpayer.

Claim for Credit on Tobacco Products
Tax Merchandise Destroyed

The undersigned certifies under penalty of perjury under the
laws of the state of Washington that the following is true
and correct to the best of his/her knowledge:

That he/sheis_(Title) of the _(Business Name) , a dealer
in tobacco products; that the dealer has destroyed
merchandise unfit for sale, said tobacco products having a
wholesale sales priceof $ ... ... ; that tobacco tax had been
paid on such tobacco products; that the tobacco products
were destroyed in the following manner and in the presence
of an authorized agent of the department of revenue:

Attested to: By .
Dae ....... Signature of Taxpayer or
Authorized Representative.
Position with Dealer
Dealer

APPROVED:

Authorized Agent of
Department of Revenue of the
State of Washington.
(b) Certificate of manufacturer.

Claim for Credit on Tobacco Products
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Tax Merchandi se Returned:

The undersigned certifies under penalty of perjury under the
laws of the state of Washington that the following is true
and correct to the best of his’her knowledge:

That he/she is _(Title) of the _(Business Name) , a
manufacturer of tobacco products; that the manufacturer has
received from _(Dealer) , _(Address) , adealer in tobacco
products within the State of Washington, certain tobacco
products which were unfit for sale, the tobacco products
having awholesale salespriceof $....... ; that the tobacco
products were destroyed in the following manner:

(Indicate date and manner of destruction)
CreditissuedonMemoNo. ...,
credit approved by: Signature of Taxpayer or

Authorized Representative

on behalf of the Department Name of Manufacturer
of Revenue - State of
Washington
Address
(10) Enf or cenent . Pur suant to RCW 82.26.121 and

66.44.010, enforcenent officers of the |iquor control board
may enforce all provisions of the law with respect to the tax
on tobacco products. Retailers, distributors, and subjobbers
nmust allow departnment personnel and enforcement officers of
the liquor control board free access to their prem ses at any
time during regular business hours to inspect the tobacco
products contained in the premses and to exam ne the books
and records of the business. Failure to allow free access or
to hinder or interfere wth departnment personnel and/or
enforcenent officers of the |iquor control board nmay result in
t he revocation of the business |icense.




