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In the Matter of the Petition ) DETERMINATION
For Correction of Assessment )

) No. 86-279

)

) Registration No.
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)

)
[1] RULE 164 AND RCW 82.04.260: INSURANCE AGENT --

COMMISSION INCOME. Commission income earned by

insurance agents 1s taxable under the 1nsurance
agents and brokers classification unless the agent
is a bona fide employee of the insurance company.

[2] RULE 105 AND RCW 82.04.360: INSURANCE AGENT --
INDEPENDENT CONTRACTOR STATUS. An i1nsurance agent
IS not considered an employee under the Revenue Act
if not construed to be an employee under the State
Employment Security Act or the Federal Social
Security Act.

These headnotes are provided as a convenience for the reader
and are not In any way a part of the decision or In any way to
be used In construing or iInterpreting this Determination.
TAXPAYER REPRESENTED BY:
DATE OF HEARING: October 22, 1986

NATURE OF ACTION
The taxpayer, an insurance agent, protests the assessment of B
& 0 tax on his commissions on grounds he serves in an employee

status rather than as an independent contractor.

FACTS
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Anne Frankel, Administrative Law Judge -- The taxpayer®s
records were examined for the period September 1, 1983 through
March 31, 1986. An assessment was issued June 17, 1986 for
the taxes and interest found owing.

The taxes were assessed under the Insurance Agents and brokers
classification on 1iInsurance commissions which had been
unreported. The taxpayer believed his commissions from
selling life 1i1nsurance for State Farm were exempt because
earned as an employee rather than an independent contractor.
Primarily, the taxpayer contends he serves in the status of an
employee because the iInsurance company sets the rates and the
B & O tax cannot be passed on to his clients.

ISSUE
Whether the taxpayer®s commission iIncome 1Is exempt under RCW
82.04.360, as income earned in the capacity of an employee
rather than as an independent contractor.
DISCUSSION

[1] Washington®s business and occupation tax is Imposed on
every person for the act or privilege of engaging In business

activities 1In this state. The tax 1s measured by the
application of rates against the value of products, gross
proceeds of sales, or gross income of the business. RCW

82.04.220. RCW 82.04.320 states, in pertinent part:

This chapter shall not apply to any person 1iIn
respect to insurance business upon which a tax based
on gross premiums is paid to the state: Provided,
that the provisions of this section shall not exempt
any person engaging iIn the business of representing
any 1insurance company, whether as general or local
agent, or acting as broker for such companies: . . .
(Emphasis added.)

RCW 82.04.260(14) enacted in 1983 and effective July 1, 1983,
created a new classification applicable to iInsurance agents,
brokers, or solicitors licensed under chapter 48.17 RCW. Upon
such licensed activity, the tax 1s i1mposed at the rate of
.011. RCW 82.04.260(14); 82.04.2904.

An insurance company can choose whether to utilize employees
or 1independent agents to sell insurance. When a company
chooses to create the relationship of principal and
independent contractor, the agent i1s liable for business and



86-279 Page 3

occupation tax. RCW 82.04.360 only provides an exemption from
the B & O tax for income earned In respect to employment 1iIn
the capacity of an employee or servant as distinguished from
that of an iIndependent contractor.

WAC 458-20-164 (Rule 164) is the Department of Revenue®s duly
adopted rule governing the taxability of insurance agents,
brokers and solicitors. Rule 164 states:

Every person acting 1iIn the capacity of agent,
broker, or solicitor is presumed to be engaging in
business and i1s taxable under the insurance agents
and brokers classification upon the gross income of
the business unless such person is a bona fide
employee. The burden 1is wupon such person to
establish the fact of his status as an employee.
(See WAC 458-20-105 - Employees.)

[2] Rule 105 distinguishes employees from persons engaging 1in
business. That rule states in pertinent part:

The fact that a person is construed to be an
employee under the provisions of the State
Employment Security Act or the Federal Social
Security Act, does not conclusively establish such
persons as an employee within the provisions of the
Revenue Act. However, where a person 1s not
construed to be an employee wunder the State
Employment Security Act or the Federal Social
Security Act, such person will not be considered an
employee under the Revenue Act. (Emphasis
supplied.)

The taxpayer agrees he does not meet the Rule 105 distinction
between an employee and an independent contractor: his
insurance contract states he serves 1In the status of an
independent contractor and that he is to be responsible for
all taxes. Rule 105 was duly adopted by the Department to
distinguish employees from persons engaging iIn business. A
rule duly adopted by the Department has the same force and
effect as 1Tt specifically included in the Revenue Act, unless
declared invalid by the court. RCW 82.32.300. Rule 105 has
not been declared invalid and we find it controlling in the
present case. Accordingly, the taxpayer 1s considered a
person In business and his i1ncome subject to B & O tax. The
fact that the 1iInsurance company sets the rates and the
taxpayer®s B & O tax Hliability cannot be passed on to his
clients 1s not dispositive.
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As the tax due was not received by the Department when due,
interest was properly added to the assessment. RCW 82.32.090.
No exception is provided because the taxpayer had a good faith
belief that B & O taxes were not due on this commission income
at i1ssue. See WAC 458-20-228.

DECISION

The taxpayer®s petition for correction of assessment No.
Is denied.

DATED this 31st day of October 1986.



