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AMENDATORY SECTION (Amending WSR 11-17-094, filed 8/22/11, effective 
9/22/11)

WAC 458-20-10001  Adjudicative proceedings—Brief adjudicative 
proceedings—Certificate of registration (tax registration endorse­
ment) revocation.  (1) Introduction. The department of revenue 
(department) has adopted the procedure for brief adjudicative proceed­
ings provided in RCW 34.05.482 through 34.05.494, except for RCW 
34.05.491(5), for actions involving revocation of a certificate of 
registration (tax registration endorsement) pursuant to RCW 82.32.215. 
This ((section)) rule explains the procedure for these brief adjudica­
tive proceedings. This ((section)) rule does not apply to the follow­
ing:

• Adjudicative proceedings under WAC 458-20-10002, which address­
es converted brief adjudicative proceedings and formal adjudicative 
proceedings relating to log export enforcements;

• Nonadjudicative proceedings under RCW 82.32.160 and 82.32.170, 
and WAC 458-20-100;

• Enforcement proceedings under RCW 82.24.550 and 82.26.220; and
• Brief adjudicative proceedings for matters relating to the rev­

ocation of reseller permits under WAC 458-20-102.
The department has not adopted RCW 34.05.491(5), which provides 

that a request for administrative review is deemed to have been denied 
if the agency does not make a disposition of the matter within twenty 
days after the request is submitted.

(2) Brief adjudicative proceedings - Procedure. The following 
procedure applies to the department's brief adjudicative proceedings 
for actions involving revocation of a certificate of registration, un­
less the matter is converted to a formal proceeding as provided in 
subsection (8) of this ((section)) rule.

(a) Notice. The department will set the time and place of the 
hearing. Written notice shall be served upon the taxpayer(s) at least 
seven days before the date of the hearing. Service is to be made pur­
suant to subsection (5)(a) of this ((section)) rule. The notice must 
include:

(i) The names and addresses of each taxpayer to whom the proceed­
ings apply and, if known, the names and addresses of the taxpayer's 
representative(s), if any;

(ii) The mailing address and the telephone number of the person 
or office designated to represent the department in the proceeding;

(iii) The official file or other reference number and the name of 
the proceeding;

(iv) The name, official title, mailing address and telephone num­
ber of the presiding officer, if known;

(v) A statement of the time, place and nature of the proceeding;
(vi) A statement of the legal authority and jurisdiction under 

which the hearing is to be held;
(vii) A reference to the particular sections of the statutes 

and/or rules involved;
(viii) A short and plain statement of the matters asserted by the 

department against the taxpayer and the potential action to be taken; 
and

(ix) A statement that if the taxpayer fails to attend or partici­
pate in a hearing, the hearing can proceed and that adverse action may 
be taken against the taxpayer.
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(x) When the department is notified or otherwise made aware that 
a limited-English-speaking person is a person to whom the proceedings 
apply, all notices, including the notice of hearing, continuance and 
dismissal, must either be in the primary language of that person or 
must include a notice in the primary language of the person which de­
scribes the significance of the notice and how the person may receive 
assistance in understanding and responding to the notice. In addition, 
the notice must state that if a party or witness needs an interpreter, 
a qualified interpreter will be appointed at no cost to the party or 
witness. The notice must include a form to be returned to the depart­
ment to indicate whether such person, or a witness, needs an inter­
preter and to identify the primary language or hearing impaired status 
of the person.

(b) Appearance and practice at a brief adjudicative proceeding. 
The right to practice before the department in a brief adjudicative 
proceeding is limited to:

(i) Persons who are natural persons representing themselves;
(ii) Attorneys at law duly qualified and entitled to practice in 

the courts of the state of Washington;
(iii) Attorneys at law entitled to practice before the highest 

court of record of any other state, if attorneys licensed in Washing­
ton are permitted to appear before the courts of such other state in a 
representative capacity, and if not otherwise prohibited by state law;

(iv) Public officials in their official capacity;
(v) Certified public accountants entitled to practice in the 

state of Washington;
(vi) A duly authorized director, officer, or full-time employee 

of an individual firm, association, partnership, or corporation who 
appears for such firm, association, partnership, or corporation;

(vii) Partners, joint venturers or trustees representing their 
respective partnerships, joint ventures, or trusts; and

(viii) Other persons designated by a person to whom the proceed­
ings apply with the approval of the presiding officer.

In the event a proceeding is converted from a brief adjudicative 
proceeding to a formal proceeding, representation is limited to the 
provisions of law and RCW 34.05.428.

(c) Hearings by telephone. With the concurrence of the presiding 
officer and all persons involved in the proceedings, a hearing may be 
conducted telephonically. The conversation will be recorded and will 
be made a part of the record of the hearing.

(d) Presiding officer.
(i) The presiding officer must be an assistant director of the 

department's compliance division, or such other person as the director 
of the department may designate.

(ii) The presiding officer shall conduct the proceeding in a just 
and fair manner and before taking action, the presiding officer shall 
provide the taxpayer an opportunity to be informed of the department's 
position on the pending matter.

(iii) The presiding officer has all authority granted under chap­
ter 34.05 RCW.

(e) Entry of orders.
(i) When the presiding officer issues a decision, the presiding 

officer shall briefly state the basis and legal authority for the de­
cision. Within ten days of issuing the decision, the presiding officer 
shall serve upon the parties, the initial order and information re­
garding any departmental administrative review that may be available.
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(ii) The decision and the brief written statement of the basis 
and legal authority for it is an initial order. The initial order will 
become a final order if no review is requested as provided in subsec­
tion (3) of this ((section)) rule.

(3) Review of initial orders from brief adjudicative proceeding. 
The following procedure applies to the department's review of a brief 
adjudicative proceeding conducted pursuant to subsection (2) of this 
((section)) rule, unless the matter is converted to a formal proceed­
ing as provided in subsection (8) of this ((section)) rule.

(a) Request for review of the initial order. A party to a brief 
adjudicative proceeding under subsection (2) of this ((section)) rule 
may request review of the initial order by filing a written petition 
for review, or making an oral request for review, with the depart­
ment's ((appeals)) administrative review and hearings division within 
twenty-one days after service of the initial order is received ((or 
deemed to be received)) by the party. The address and telephone number 
of the ((appeals)) administrative review and hearings division is:

((Appeals)) Administrative Review and Hearings Division
Washington State Department of Revenue
P.O. Box 47460
Olympia, Washington 98504-7460
Telephone Number: 360-534-1335
Fax: 360-534-1340
(i) When a petition of review of the initial order is made, the 

taxpayer must submit to the ((appeals)) administrative review and 
hearings division at the time the petition is filed any evidence or 
written material relevant to the matter that the party wishes the re­
viewing officer to consider. If the petition for review is made by or­
al request, the taxpayer must also submit any evidence or written ma­
terial to the ((appeals)) administrative review and hearings division 
on the same day that the oral request is made.

(ii) The department may, on its own motion, conduct an adminis­
trative review of the initial order as provided for in RCW 34.05.491.

(b) Reviewing officer. The ((appeals)) administrative review and 
hearings division shall appoint a reviewing officer who shall make 
such determination as may appear to be just and lawful. The reviewing 
officer shall provide the taxpayer and the department an opportunity 
to explain their positions on the matter and shall make any inquiries 
necessary to ascertain whether the proceeding should be converted to a 
formal adjudicative proceeding. The review by the ((appeals)) adminis­
trative review and hearings division shall be governed by the brief 
adjudicative procedures of chapter 34.05 RCW and this ((section)) 
rule; or WAC 458-20-10002 in the event a brief adjudicative hearing is 
converted to a formal adjudicative proceeding, and not by the process­
es and procedures of WAC 458-20-100. The reviewing officer shall have 
the authority of a presiding officer as provided in this ((section)) 
rule.

(c) Record review. Review of an initial order is limited to the 
evidence considered by the presiding officer, the initial order, the 
recording of the initial proceeding, and any records and written evi­
dence submitted by the parties to the reviewing officer. However, the 
agency record need not constitute the exclusive basis for the review­
ing officer's decision.

(i) The reviewing officer may request additional evidence from 
either party at any time during its review of the initial order. Once 
the reviewing officer requests evidence from a party, that party has 
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seven days after service of the request to supply the evidence to the 
reviewing officer, unless the reviewing officer, in his or her discre­
tion, allows additional time to submit the evidence.

(ii) In addition to requesting additional evidence, the reviewing 
officer may review any records of the department necessary to confirm 
that the tax warrant upon which the initial order of revocation was 
based remains unpaid. In the event that the tax warrant has been sat­
isfied subsequent to the entry of the initial order, but before the 
issuance of the final order, the reviewing officer shall reinstate the 
taxpayer's certificate of registration.

(iii) If the reviewing officer determines that oral testimony is 
needed, he/she may schedule a time for both parties to present oral 
testimony. Notice of the oral testimony must be given to the parties 
in the same manner as the notice provided in subsection (2)(a) of this 
((section)) rule. Oral statements before the reviewing officer shall 
be by telephone, unless specifically scheduled by the reviewing offi­
cer in his or her discretion to be in person.

(iv) The department will have an opportunity to respond to the 
taxpayer's request for review and may also submit any other relevant 
evidence and written material to the reviewing officer. The department 
must submit its material within seven days of service of the material 
submitted by the party requesting review of the initial order. The de­
partment must also serve a copy of all evidence and written material 
provided to the reviewing officer to the taxpayer requesting review 
according to subsection (5) of this ((section)) rule. Proof of service 
is required under subsection (5)(h) of this ((section)) rule when the 
department submits material to the taxpayer under this subsection.

(d) Failure to participate. If a party requesting review of an 
initial order under this subsection fails to participate in the pro­
ceeding or fails to provide documentation to the reviewing officer 
upon his or her request, the reviewing officer may uphold the initial 
order based upon the record.

(e) The final orders.
(i) The reviewing officer may issue two final orders. The first 

final order (the "final order") must include the decision of the re­
viewing officer and a brief statement of the basis and legal authority 
for the decision. This order may contain confidential taxpayer infor­
mation under RCW 82.32.330, and, therefore, cannot be disclosed by the 
department, except to the taxpayer.

(ii) The reviewing officer may issue a second final order (the 
"posting order"). The posting order will be issued when the reviewing 
officer has ordered the revocation of the tax registration certifi­
cate. The posting order will state what certificate of registration is 
being revoked, the listing of the tax warrants involved, and what ju­
risdictions the tax warrants were filed in.

(iii) Unless specifically indicated otherwise, the term "final 
order" as used throughout this ((section)) rule shall refer to both 
the final order and the posting order.

(iv) The parties can expect that, absent continuances, the final 
order and posting order will be entered within twenty days of the pe­
tition for review.

(f) Reconsideration. Unless otherwise provided in the reviewing 
officer's order, the reviewing officer's order represents the final 
position of the department. A reconsideration of the reviewing offic­
er's order may be sought only if the right to a reconsideration is 
contained in the final order.
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(g) Judicial review. Judicial review of the final order of the 
department is available under Part V, chapter 34.05 RCW. However, ju­
dicial review may be available only if a review of the initial deci­
sion has been requested under this subsection and all other adminis­
trative remedies have been exhausted. See RCW 34.05.534.

(4) Rules of evidence - Record of the proceeding.
(a) Evidence is admissible if in the judgment of the presiding or 

reviewing officer it is the kind of evidence on which reasonably pru­
dent persons are accustomed to rely on in conducting their affairs. 
The presiding and reviewing officer should apply RCW 34.05.452 when 
ruling on evidentiary issues in the proceeding.

(b) All oral testimony must be recorded manually, electronically, 
or by another type of recording device. The agency record must consist 
of the documents regarding the matters that were considered or pre­
pared by the presiding officer, or by the reviewing officer in any re­
view, and the recording of the hearing. These records must be main­
tained by the department as its official record.

(5) Service. All notices and other pleadings or papers filed with 
the presiding or reviewing officer must be served on the taxpayer, 
their representatives/agents of record, and the department.

(a) Service is made by one of the following methods:
• In person;
• By first-class, registered, or certified mail;
• By fax and same-day mailing of copies;
• By commercial parcel delivery company; or
• By electronic delivery pursuant to RCW 82.32.135.
(b) Service by mail is regarded as completed upon deposit in the 

United States mail properly stamped and addressed.
(c) Service by electronic fax is regarded as completed upon the 

production by the fax machine of confirmation of transmission.
(d) Service by commercial parcel delivery is regarded as comple­

ted upon delivery to the parcel delivery company, properly addressed 
with charges prepaid.

(e) Service by electronic delivery is regarded as completed on 
the date that the department electronically sends the information to 
the parties or electronically notifies the parties that the informa­
tion is available to be accessed by them.

(f) Service to a taxpayer, their representative/agent of record, 
the department, and presiding officer must be to the address shown on 
the notice described in subsection (3)(a) of this ((section)) rule.

(g) Service to the reviewing officer must be to the ((appeals)) 
administrative review and hearings division at the address shown in 
subsection (3) of this ((section)) rule.

(h) Where proof of service is required, the proof of service must 
include:

• An acknowledgment of service;
• A certification, signed by the person who served the docu­

ment(s), stating the date of service; that the person did serve the 
document(s) upon all or one or more of the parties of record in the 
proceeding by delivering a copy in person to (names); and that the 
service was accomplished by a method of service as provided in this 
subsection.

(6) Interpreters. When a party or witness requires an interpret­
er, chapters 2.42 and 2.43 RCW will apply. When those statutes are si­
lent on an issue before the presiding or reviewing officer, the provi­
sions regarding interpreters in WAC 10-08-150 apply.
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(7) Informal settlements. The department encourages informal set­
tlement of issues in proceedings under its jurisdiction. The presiding 
or reviewing officer may not order settlement of the proceedings. Set­
tlement is at the discretion of the parties. Settlement of a proceed­
ing may be concluded by:

(a) A stipulation signed by the taxpayer and the department, or 
their respective representatives, and/or recited into the record of 
the proceedings. If the stipulation provides for a payment agreement, 
the presiding or reviewing officer may order a continuance of the pro­
ceedings during the period of repayment and dismissal when all pay­
ments have been made. An order providing for the reconvening of the 
proceedings if the payment agreement is breached is allowed so long as 
the proceeding is not held less than seven days after notice of the 
reconvening is provided. Except as provided in this subsection, the 
presiding or reviewing officer must enter an order in conformity with 
the terms of the stipulation; or

(b) The entry of an order dismissing the proceedings if the de­
partment withdraws the revocation of the certificate of registration.

(8) Conversion of a brief adjudicative proceeding to a formal 
proceeding. The presiding or reviewing officer may at any time, on mo­
tion of the taxpayer, the department, or the officer's own motion, 
convert the brief adjudicative proceeding to a formal proceeding.

(a) The presiding or reviewing officer may convert the proceeding 
if the officer finds that use of the brief adjudicative proceeding:

• Violates any provision of law,
• The protection of the public interest requires the agency to 

give notice to and an opportunity to participate to persons other than 
the parties, or

• The issues and interests involved warrant the use of procedures 
governed by RCW 34.05.413 through 34.05.476 or 34.05.479.

(b) WAC 458-20-10002 applies to formal proceedings. In proceed­
ings to revoke a taxpayer's certificate of registration, the converted 
proceeding is itself the independent administrative review by the de­
partment of revenue as provided in RCW 82.32A.020(6).

(9) Computation of time. In computing any period of time prescri­
bed by this ((section)) rule, the day of the act or event after which 
the designated period is to run is not included. The last day of the 
period is included, unless it is a Saturday, Sunday, or a state legal 
holiday, in which event the period runs until the next day which is 
not a Saturday, Sunday, or state legal holiday. When the period of 
time prescribed is less than seven days, intermediate Saturdays, Sun­
days, and holidays will be excluded in the computation.

(10) Posting of a final order of revoking a tax registration en­
dorsement - Revocation not a substitute for other collection methods 
or processes available to the department. When an order revoking a tax 
registration endorsement is a final order of the department, the de­
partment shall post a copy of the posting order in a conspicuous place 
at the main entrance to the taxpayer's place of business and it must 
remain posted until such time as the warrant amount has been paid.

(a) It is unlawful to engage in business after the revocation of 
a tax registration endorsement. A person engaging in the business af­
ter a revocation may be subject to criminal sanctions as provided in 
RCW 82.32.290. RCW 82.32.290(2) provides that a person violating the 
prohibition against such engaging in business is guilty of a Class C 
felony in accordance with chapter 9A.20 RCW.

(b) Any certificate of registration revoked shall not be reinsta­
ted, nor a new certificate of registration issued until:
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(i) The amount due on the warrant has been paid, or provisions 
for payment satisfactory to the department of revenue have been en­
tered; and

(ii) The taxpayer has deposited with the department of revenue as 
security for taxes, increases and penalties due or which may become 
due under such terms and conditions as the department of revenue may 
require, but the amount of the security may not be greater than one-
half the estimated average annual tax liability of the taxpayer.

(c) Revocation proceedings will not substitute for, or in any way 
curtail, other collection methods or processes available to the de­
partment.

AMENDATORY SECTION (Amending WSR 12-24-008, filed 11/27/12, effective 
12/28/12)

WAC 458-20-10003  Brief adjudicative proceedings for matters re­
lated to suspension, nonrenewal, and nonissuance of licenses to sell 
spirits.  (1) Introduction. The department of revenue (department) 
conducts adjudicative proceedings pursuant to chapter 34.05 RCW, the 
Administrative Procedure Act (APA). The department adopts in this 
((section)) rule, the procedures as provided in RCW 34.05.482 through 
34.05.494 for the administration of brief adjudicative proceedings to 
review the department notice explained in subsection (2) of this 
((section)) rule. The department must provide the notice before it may 
proceed in requesting that the Washington liquor control board (board) 
suspend, not renew, or not issue a taxpayer's spirits license(s) as 
defined in RCW 66.24.010 (3)(c), referred to in this ((section)) rule 
as "agency action."

This ((section)) rule explains the procedure pertaining to the 
adopted brief adjudicative proceedings.

(2) Department notice. If a taxpayer is more than thirty days de­
linquent in reporting or remitting spirits taxes on a tax return or 
assessed by the department, including applicable penalties and inter­
est, the department may request that the board suspend the taxpayer's 
spirits license or licenses and refuse to renew any existing spirits 
license held by the taxpayer or issue any new spirits license to the 
taxpayer. Before the department may take agency action, the department 
must provide the taxpayer with at least seven calendar days prior 
written notice of the delinquency and inform the taxpayer that the de­
partment intends to make the request to the board. The department no­
tice must include:

(a) A listing of any unfiled tax returns;
(b) The amount of unpaid spirits taxes as applicable, including 

any applicable penalties and interest;
(c) Who to contact to inquire about payment arrangements; and
(d) Information that the taxpayer may seek administrative review 

of the department notice, including the deadline for seeking such re­
view.

A taxpayer may seek an administrative review of the department 
notice as explained under subsection (3) of this ((section)) rule. 
Brief adjudicative proceedings under this ((section)) rule do not in­
clude the right to challenge the amount of any spirits taxes assessed 
by the department.
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(3) Conduct of brief adjudicative proceedings. To initiate an ap­
peal of a department notice, the taxpayer has seven calendar days from 
the date on the department notice to request a review of that notice. 
The taxpayer must file a written notice of appeal explaining why the 
taxpayer disagrees with the notice of delinquency.

A form notice of appeal is available at ((http://dor.wa.gov)) 
dor.wa.gov or by calling 1-800-647-7706. The completed form should be 
mailed or faxed to the department at:

Washington State Department of Revenue
Compliance Administration
Spirits License Suspension Petition
P.O. Box 47473
Olympia, WA 98504-7473
Fax: 360-586-8816
(a) A presiding officer, who will be either the assistant direc­

tor of the compliance division or such other person as designated by 
the director of the department (director), will conduct brief adjudi­
cative proceedings. The presiding officer for brief adjudicative pro­
ceedings will have agency expertise in the subject matter but will not 
otherwise have participated in the specific matter. The presiding of­
ficer's review is limited to the written record.

(b) As part of the notice of appeal, the taxpayer or the taxpay­
er's representative may include written documentation explaining the 
taxpayer's view of the matter. The presiding officer may also request 
additional documentation from the taxpayer or the department and will 
designate the date by which the documents must be submitted.

(c) In addition to the record, the presiding officer for brief 
adjudicative proceedings may employ agency expertise as a basis for 
decision.

(d) Within ten days of receipt of the taxpayer's notice of ap­
peal, the presiding officer will enter an initial order including a 
brief explanation of the decision under RCW 34.05.485. All orders in 
these brief adjudicative proceedings will be in writing. The initial 
order will become the department's final order unless a petition for 
review is made to the department's ((appeals)) administrative review 
and hearings division under subsection (4) of this ((section)) rule. 
If the presiding officer's order invalidates the department notice, 
the department may in its discretion start new proceedings by sending 
a new department notice.

(4) Review of initial order from brief adjudicative proceeding. A 
taxpayer that has received an initial order upholding a department no­
tice under subsection (3) of this ((section)) rule may request a re­
view by the department by filing a written petition for review or by 
making an oral request for review with the department's ((appeals)) 
administrative review and hearings division within twenty-one days af­
ter the service of the initial order on the taxpayer as described in 
subsection (8) of this ((section)) rule.

A form petition of review is available at ((http://dor.wa.gov)) 
dor.wa.gov. A request for review should state the reasons for the re­
view.

The address, telephone number, and fax number of the ((appeals)) 
administrative review and hearings division are:

((Appeals)) Administrative Review and Hearings Division
Spirits License Petition for Review/Spirits Taxes
Washington State Department of Revenue
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P.O. Box 47460
Olympia, WA 98504-7460
Telephone Number: 360-534-1335
Fax: 360-534-1340
(a) A reviewing officer, who will be either the assistant direc­

tor of the ((appeals)) administrative review and hearings division or 
such other person as designated by the director, will conduct a brief 
adjudicative proceeding and determine whether the initial order was 
correctly decided. The reviewing officer's review is limited to the 
written record.

(b) The agency record need not constitute the exclusive basis for 
the reviewing officer's decision. The reviewing officer will have the 
authority of a presiding officer.

(c) The order of the reviewing officer will be in writing and in­
clude a brief statement of the reasons for the decision, and it must 
be entered within twenty days of the petition for review. The order 
will include a notice that judicial review may be available. The order 
of the reviewing officer represents a final order of the department. 
If a final order invalidates the department notice, the department may 
in its discretion start new proceedings by sending a new department 
notice.

(d) A request for review is deemed denied if the department does 
not issue an order on review within twenty days after the petition for 
review is filed.

(5) Record in brief adjudicative proceedings. The record with re­
spect to the brief adjudicative proceedings under RCW 34.05.482 
through 34.05.494 related to department notice will consist of:

(a) The record before the presiding officer: The record before 
the presiding officer consists of the department notice; the taxpay­
er's appeal of the department notice; all records relied upon by the 
department or submitted by the taxpayer related to the department no­
tice; and all correspondence between the taxpayer and the department 
regarding the department notice.

(b) The record before the reviewing officer: The record before 
the reviewing officer consists of all documents included in the record 
before the presiding officer; the taxpayer's petition for review; and 
all correspondence between the taxpayer and the department regarding 
the taxpayer's petition for review.

(6) Court appeal. Court appeal from the final order of the de­
partment is available pursuant to Part V, chapter 34.05 RCW. However, 
court appeal may be available only if a review of the initial decision 
has been requested under subsection (4) of this ((section)) rule and 
all other administrative remedies have been exhausted. See RCW 
34.05.534.

(7) Computation of time. In computing any period of time prescri­
bed by this ((section)) rule or by the presiding officer or reviewing 
officer, the day of the act or event after which the designated period 
is to run is not to be included. The last day of the period is to be 
included, unless it is a Saturday, Sunday or a legal holiday, in which 
event the period runs until the next day which is not a Saturday, Sun­
day or legal holiday. This subsection does not apply with respect to 
computation of the seven calendar days required for the department no­
tice.

(8) Service. All notices and other pleadings or papers filed with 
the presiding or reviewing officer must be served on the taxpayer, 
their representatives/agents of record, and the department.
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(a) Service is made by one of the following methods:
(i) In person;
(ii) By first-class, registered or certified mail;
(iii) By fax and same-day mailing of copies;
(iv) By commercial parcel delivery company; or
(v) By electronic delivery pursuant to RCW 82.32.135.
(b) Service by mail is regarded as completed upon deposit in the 

United States mail properly stamped and addressed.
(c) Service by electronic fax is regarded as completed upon the 

production by the fax machine of confirmation of transmission.
(d) Service by commercial parcel delivery is regarded as comple­

ted upon delivery to the parcel delivery company, properly addressed 
with charges prepaid.

(e) Service by electronic delivery is regarded as completed on 
the date that the department electronically sends the information to 
the parties or electronically notifies the parties that the informa­
tion is available to be accessed by them.

(f) Service to a taxpayer, their representative/agent of record, 
the department, and presiding officer must be to the address shown on 
the notice described in subsection (3)(a) of this ((section)) rule.

(g) Service to the reviewing officer must be to the ((appeals)) 
administrative review and hearings division at the address shown in 
subsection (4) of this ((section)) rule.

(h) Where proof of service is required, the proofs of service 
must include:

(i) An acknowledgment of service;
(ii) A certificate, signed by the person who served the docu­

ment(s), stating the date of service; that the person did serve the 
document(s) upon all or one or more of the parties of record in the 
proceeding by delivering a copy in person to (names); and that the 
service was accomplished by a method of service as provided in this 
subsection.

(9) Continuance. The presiding officer or reviewing officer may 
grant, in their sole discretion, a request for a continuance by motion 
of the taxpayer, the department, or on its own motion.

(10) Conversion of a brief adjudicative proceeding to a formal 
proceeding. The presiding officer or reviewing officer, in their sole 
discretion, may convert a brief adjudicative proceeding to a formal 
proceeding at any time on motion of the taxpayer, the department, or 
the presiding/reviewing officer's own motion.

(a) The presiding/reviewing officer will convert the proceeding 
when it is found that the use of the brief adjudicative proceeding vi­
olates any provision of law, when the protection of the public inter­
est requires the agency to give notice to and an opportunity to par­
ticipate to persons other than the parties, and when the issues and 
interests involved warrant the use of the procedures of RCW 34.05.413 
through 34.05.479.

(b) When a proceeding is converted from a brief adjudication to a 
formal proceeding, the director may become the presiding officer or 
may designate a replacement presiding officer to conduct the formal 
proceedings upon notice to the taxpayer and the department.

(c) In the conduct of the formal proceedings, WAC 458-20-10002 
will apply to the proceedings.

(11) Taking agency action. The department may initiate agency ac­
tion as follows:

(a) If the taxpayer does not file a timely appeal under subsec­
tion (3) of this ((section)) rule, the department may proceed with 
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agency action the day following the end of the period for requesting 
such appeal;

(b) If the taxpayer does not make a petition for review consis­
tent with subsection (4) of this ((section)) rule, the department may 
proceed with agency action the day following the end of the period for 
making such petition of review;

(c) If the department makes a final order adverse to the taxpayer 
under subsection (4) of this ((section)) rule, the department may pro­
ceed with agency action the day following the date the department is­
sues its final order.

AMENDATORY SECTION (Amending WSR 14-13-098, filed 6/17/14, effective 
7/18/14)

WAC 458-20-10004  Brief adjudicative proceedings for matters re­
lated to assessments and warrants for unpaid fees issued under chapter 
59.30 RCW for manufactured and mobile home communities.  (1) Introduc­
tion. The department of revenue (department) conducts adjudicative 
proceedings pursuant to chapter 34.05 RCW, the Administrative Proce­
dure Act (APA). The department adopts in this ((section)) rule, the 
procedures as provided in RCW 34.05.482 through 34.05.494 for the ad­
ministration of brief adjudicative proceedings to review the depart­
ment's actions described in subsection (2) of this ((section)) rule.

This ((section)) rule explains the procedure pertaining to the 
adopted brief adjudicative proceedings.

(2) Department's action. The following actions taken by the de­
partment are subject to the brief adjudicative proceeding process de­
scribed in this ((section)) rule:

(a) Assessment of the one-time business license application fee 
or annual renewal application fee in RCW 59.30.050 (3)(a);

(b) Assessment of the annual registration assessment fee in RCW 
59.30.050 (3)(b); and

(c) Assessment of the delinquency fee in RCW 59.30.050(4).
The assessment of more than one type of fee against a manufac­

tured/mobile home community owner or landlord in RCW 59.30.050 does 
not result in the creation of more than one adjudicative proceeding if 
those fees are issued in the same document, on the same date.

As explained in RCW 59.30.020(4), the terms "landlord" and "com­
munity owner" both refer to the owner of the mobile home park or manu­
factured home community or their agents. For purposes of this rule, 
the department refers to such persons as "community owners."

(3) Conduct of brief adjudicative proceedings. To initiate an ap­
peal of the department's action, the community owner has twenty-one 
calendar days from the date on the department's action to request a 
review of that action. The community owner must file a written notice 
of appeal explaining why the community owner disagrees with the ac­
tion.

A form notice of appeal is available at ((http://dor.wa.gov)) 
dor.wa.gov or by calling 1-800-647-7706. The completed form should be 
mailed or faxed to the department at:

Washington State Department of Revenue
Special Programs
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Review of Annual Registration for Manufactured/Mobile Home Com­
munities

P.O. Box 47472
Olympia, WA 98504-7472
Fax: 360-534-1320
(a) A presiding officer, who will be a person designated by the 

director of the department (director) or the assistant director of 
special programs division, will conduct brief adjudicative proceed­
ings. The presiding officer for brief adjudicative proceedings will 
have agency expertise in the subject matter but will not otherwise 
have participated in the specific matter. The presiding officer's re­
view is limited to the written record.

(b) As part of the notice of appeal, the community owner or the 
community owner's representative may include written documentation ex­
plaining the community owner's view of the matter. The presiding offi­
cer may also request additional documentation from the community owner 
or the department and will designate the date by which the documents 
must be submitted.

(c) In addition to the record, the presiding officer for brief 
adjudicative proceedings may employ agency expertise as a basis for 
decision.

(d) Within twenty-one calendar days of receipt of the community 
owner's notice of appeal, the presiding officer will enter an initial 
order including a brief explanation of the decision under RCW 
34.05.485. All orders in these brief adjudicative proceedings will be 
in writing. The initial order will become the department's final order 
unless a petition for review is made to the department's ((appeals)) 
administrative review and hearings division under subsection (4) of 
this ((section)) rule. If the presiding officer's order invalidates 
the department action, the department may in its discretion initiate 
another action that corrects the defects in the prior action.

(4) Review of initial order from brief adjudicative proceeding. A 
community owner that has received an initial order upholding a depart­
ment action under subsection (3) of this ((section)) rule may request 
a review by the department by filing a written petition for review or 
by making an oral request for review with the department's ((appeals)) 
administrative review and hearings division within twenty-one calendar 
days after the service of the initial order on the community owner as 
described in subsection (8) of this ((section)) rule.

A form petition of review is available at ((http://dor.wa.gov)) 
dor.wa.gov. A request for review should state the reasons for the re­
view.

The address, telephone number, and fax number of the ((appeals)) 
administrative review and hearings division are:

((Appeals)) Administrative Review and Hearings Division
Manufactured/Mobile Home Community Appeals
Washington State Department of Revenue
P.O. Box 47460
Olympia, WA 98504-7460
Telephone Number: 360-534-1335
Fax: 360-534-1340
(a) A reviewing officer, who will be either the assistant direc­

tor of the ((appeals)) administrative review and hearings division or 
such other person as designated by the director, will conduct a brief 
adjudicative proceeding and determine whether the initial order was 
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correctly decided. The reviewing officer's review is limited to the 
written record.

(b) The agency record need not constitute the exclusive basis for 
the reviewing officer's decision. The reviewing officer will have the 
authority of a presiding officer.

(c) The order of the reviewing officer will be in writing and in­
clude a brief statement of the reasons for the decision, and it must 
be entered within thirty calendar days of the petition for review. The 
order will include a notice that judicial review may be available. The 
order of the reviewing officer represents a final order of the depart­
ment. If a final order invalidates the department's action, the de­
partment may in its discretion initiate another action that corrects 
the defects in the prior action.

(5) Record in brief adjudicative proceedings. The record with re­
spect to the brief adjudicative proceedings under RCW 34.05.482 
through 34.05.494 will consist of:

(a) The record before the presiding officer: The record before 
the presiding officer consists of the notice of the department action; 
the community owner's appeal of the department action; all records re­
lied upon by the department or submitted by the community owner rela­
ted to the department's action; and all correspondence between the 
community owner and the department regarding the department's action.

(b) The record before the reviewing officer: The record before 
the reviewing officer consists of all documents included in the record 
before the presiding officer; the community owner's petition for re­
view; and all correspondence between the community owner and the de­
partment regarding the community owner's petition for review.

(6) Court appeal. Court appeal from the final order of the de­
partment is available pursuant to Part V, chapter 34.05 RCW. However, 
court appeal may be available only if a review of the initial decision 
has been requested under subsection (4) of this ((section)) rule and 
all other administrative remedies have been exhausted. See RCW 
34.05.534.

(7) Computation of time. In computing any period of time prescri­
bed by this ((section)) rule or by the presiding officer or reviewing 
officer, the day of the act or event after which the designated period 
is to run is not to be included. The last day of the period is to be 
included, unless it is a Saturday, Sunday, or a legal holiday, in 
which event the period runs until the next day which is not a Satur­
day, Sunday, or legal holiday.

(8) Service. All notices and other pleadings or papers filed with 
the presiding or reviewing officer must be served on the community 
owner, their representatives/agents of record, and the department.

(a) Service is made by one of the following methods:
(i) In person;
(ii) By first-class, registered or certified mail;
(iii) By fax and same-day mailing of copies;
(iv) By commercial parcel delivery company; or
(v) By electronic delivery pursuant to RCW 82.32.135.
(b) Service by mail is regarded as completed upon deposit in the 

United States mail properly stamped and addressed.
(c) Service by electronic fax is regarded as completed upon the 

production by the fax machine of confirmation of transmission.
(d) Service by commercial parcel delivery is regarded as comple­

ted upon delivery to the parcel delivery company, properly addressed 
with charges prepaid.
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(e) Service by electronic delivery is regarded as completed on 
the date that the department electronically sends the information to 
the parties or electronically notifies the parties that the informa­
tion is available to be accessed by them.

(f) Service to a community owner, their representative/agent of 
record, the department, and presiding officer must be to the address 
shown on the form notice of appeal described in subsection (3) of this 
((section)) rule.

(g) Service to the reviewing officer must be to the ((appeals)) 
administrative review and hearings division at the address shown in 
subsection (4) of this ((section)) rule.

(h) Where proof of service is required, the proofs of service 
must include:

(i) An acknowledgment of service;
(ii) A certificate, signed by the person who served the docu­

ment(s), stating the date of service; that the person did serve the 
document(s) upon all or one or more of the parties of record in the 
proceeding by delivering a copy in person to (names); and that the 
service was accomplished by a method of service as provided in this 
subsection.

(9) Continuance. The presiding officer or reviewing officer may 
grant, in their sole discretion, a request for a continuance by motion 
of the community owner, the department, or on its own motion.

(10) Conversion of a brief adjudicative proceeding to a formal 
proceeding. The presiding officer or reviewing officer, in their sole 
discretion, may convert a brief adjudicative proceeding to a formal 
proceeding at any time on motion of the community owner, the depart­
ment, or the presiding/reviewing officer's own motion.

(a) The presiding/reviewing officer will convert the proceeding 
when it is found that the use of the brief adjudicative proceeding vi­
olates any provision of law, when the protection of the public inter­
est requires the agency to give notice to and an opportunity to par­
ticipate to persons other than the parties, and when the issues and 
interests involved warrant the use of the procedures of RCW 34.05.413 
through 34.05.479.

(b) When a proceeding is converted from a brief adjudication to a 
formal proceeding, the director may become the presiding officer or 
may designate a replacement presiding officer to conduct the formal 
proceedings upon notice to the community owner and the department.

(c) In the conduct of the formal proceedings, WAC 458-20-10002 
will apply to the proceedings.

AMENDATORY SECTION (Amending WSR 16-01-155, filed 12/21/15, effective 
1/21/16)

WAC 458-20-10201  Application process and eligibility require­
ments for reseller permits.  (1) Introduction. Reseller permits, is­
sued by the department of revenue (department), replaced resale cer­
tificates as the documentation necessary to substantiate the wholesale 
nature of a sales transaction effective January 1, 2010. This rule ex­
plains the criteria under which the department will automatically is­
sue a reseller permit, the application process for both contractors 
and taxpayers engaging in other business activities when the depart­
ment does not automatically issue or renew a reseller permit, and the 
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criteria that may result in the denial of an application for a resell­
er permit. Unique requirements and provisions apply to contractors. 
(See Part III of this rule.)

The information in this rule is organized into the following 
three parts:

(a) Part I: General Information.
(b) Part II: Businesses Other than Contractors.
(c) Part III: Contractors.
(2) Other rules that may apply. Readers may want to refer to oth­

er rules for additional information, including those in the following 
list:

(a) WAC 458-20-102 (Reseller permits) which explains taxpayers' 
responsibilities regarding the use of reseller permits, sellers' re­
sponsibilities for retaining copies of reseller permits, and the im­
plications for taxpayers not properly using reseller permits and sell­
ers not obtaining copies of reseller permits from taxpayers;

(b) WAC 458-20-10202 (Brief adjudicative proceedings for matters 
related to reseller permits) which explains the process a taxpayer 
must use to appeal the department's denial of an application for a re­
seller permit; and

(c) WAC 458-20-192 (Indian-Indian country) which explains the ex­
tent of the state's authority to regulate and impose tax in Indian 
country.

(3) Examples. This rule contains examples that identify a number 
of facts and then state a conclusion. The examples should be used only 
as a general guide. The tax results of other situations must be deter­
mined after a review of all the facts and circumstances.

Part I – General Information
(101) Definitions. For the purpose of this rule, the following 

terms will apply:
(a) Consumer. "Consumer" has the same meaning as under RCW 

82.04.190.
(b) Contractor. A "contractor" is a person whose primary business 

activity is as a contractor as defined under RCW 18.27.010 or an elec­
trical contractor as defined under RCW 19.28.006.

(c) Gross income. "Gross income" means gross proceeds of sales as 
defined in RCW 82.04.070 and value of products manufactured as deter­
mined under RCW 82.04.450.

(d) Labor. "Labor" is defined as the work of subcontractors (in­
cluding personnel provided by temporary staffing companies) hired by a 
contractor to perform a portion of the construction services in re­
spect to real property owned by a third party. In the case of specula­
tive builders, labor includes the work of any contractor hired by the 
speculative builder. Labor does not include the work of taxpayer's em­
ployees. Nor does the term include architects, consultants, engineers, 
construction managers, or other independent contractors hired to over­
see a project but who are not responsible for the construction of the 
project. However, for purposes of the percentage discussed in subsec­
tion (303)(a)(iii) of this rule, purchases of labor may include the 
wages of taxpayer's employees and amounts paid to consultants, engi­
neers, construction managers or other independent contractors hired to 
oversee a project if all such purchases are commingled in the appli­
cant's records and it would be impractical to exclude such purchases.

(e) Materials. "Materials" is defined as tangible personal prop­
erty that becomes incorporated into the real property being construc­
ted, repaired, decorated, or improved. Materials are the type of tan­

[ 15 ] OTS-7839.3

This rule was adopted June 6, 2016 and becomes effective July 7, 2016.  It may be used to determine tax liability 
on and after the effective date, until the codified version is available from the code reviser's office. 



gible personal property that contractors on retail construction 
projects purchase at wholesale, such as lumber, concrete, paint, wir­
ing, pipe, roofing materials, insulation, nails, screws, drywall, and 
flooring material. Materials do not include consumable supplies, 
tools, or equipment, whether purchased or rented, such as bulldozers. 
However, for purposes of the percentage discussed in subsection 
(303)(a)(iii) of this rule, purchases of consumable supplies, tools, 
and equipment rentals may be included with material purchases if all 
such purchases are commingled in the applicant's records and it would 
be impractical to exclude such purchases.

(f) Material misstatement. "Material misstatement" is a false 
statement knowingly or purposefully made by the applicant with the in­
tent to deceive or mislead the department.

(g) Outstanding tax liability. For the purpose of this rule, 
"outstanding tax liability" is any issued tax invoice that has not 
been paid in full on or before its stated due date. The definition ex­
cludes an invoice placed on hold by the department or where the de­
partment has executed a payment agreement with the taxpayer and the 
taxpayer is still in compliance with that agreement.

(h) Reseller permit. A "reseller permit" is the document issued 
to a taxpayer by the department, a copy of which the taxpayer provides 
to a seller to substantiate a wholesale purchase. A wholesale purchase 
is not subject to retail sales tax. RCW 82.04.060; 82.08.020.

(i) Retail construction activity. "Retail construction activity" 
means the constructing, repairing, decorating, or improving of new or 
existing buildings or other structures under, on, or above real prop­
erty of or for consumers, including the installing or attaching of any 
article of tangible personal property therein or thereto, whether or 
not such personal property becomes a part of the realty by virtue of 
installation, and it also includes the sale of services or charges 
made for the clearing of land and the moving of earth except the mere 
leveling of land used in commercial farming or agriculture. Retail 
construction activity generally involves residential and commercial 
construction performed for others, including road construction for the 
state of Washington. It generally includes construction activities 
that are not specifically designated as speculative building, govern­
ment contracting, public road construction, logging road construction, 
radioactive waste cleanup on federal lands, or designated hazardous 
site clean up jobs.

(j) Wholesale construction activity. "Wholesale construction ac­
tivity" means labor and services rendered for persons who are not con­
sumers in respect to real property, if such labor and services are ex­
pressly defined as a retail sale by RCW 82.04.050 when rendered to or 
for consumers.

(102) Can any business obtain a reseller permit? No. The legisla­
ture passed the act authorizing reseller permits to address the sig­
nificant retail sales tax noncompliance problem resulting from both 
the intentional and unintentional misuse of resale certificates. The 
department will not issue a reseller permit unless the business sub­
stantiates that it is entitled to make wholesale purchases. Some busi­
nesses may not receive a reseller permit, and if they make wholesale 
purchases, they will need to pay retail sales tax to the seller and 
then claim a "taxable amount for tax paid at source" deduction on 
their excise tax return or request a refund from the department as 
discussed in subsection (205) of this rule.

Example 1. BC Interior Design (BC) arranges for its customers to 
order and pay for furniture, window treatments and other decorative 
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items directly from vendors. As the customers purchase directly from 
the vendors, and BC does not purchase the items for resale to their 
customers, BC may not qualify for a reseller permit. BC must meet the 
criteria as discussed in subsection (203) of this rule, which includes 
reporting income from retailing, wholesaling, or manufacturing activi­
ties.

Part II - Businesses Other than Contractors
(201) How does a business obtain a reseller permit? The depart­

ment may automatically issue a reseller permit to a business if it ap­
pears to the department's satisfaction, based on the nature of the 
business's activities and any other information available to the de­
partment, that the business is entitled to make purchases at whole­
sale.

Those businesses that do not receive an automatically issued re­
seller permit may apply to the department to obtain a reseller permit. 
Applications can be filed using the businesses' "My Account." If a pa­
per application is needed, businesses can obtain one by calling 
1-800-647-7706 (taxpayer services) or 360-902-7137 (taxpayer account 
administration). Completed paper applications should be mailed or 
faxed to the department at:

Taxpayer Account Administration
Washington State Department of Revenue
P.O. Box 47476
Olympia, WA 98504-7476
Fax: 360-705-6733
(202) When does a business apply for a reseller permit? A busi­

ness may apply for a reseller permit at any time.
(203) What criteria will the department consider when deciding 

whether a business will receive a reseller permit?
(a) Except as provided in (b) of this subsection, a business oth­

er than a contractor will receive a reseller permit if it satisfies 
the following criteria (contractors should refer to subsection (303) 
of this rule for an explanation of the requirements unique to them):

(i) The business has an active tax reporting account with the de­
partment;

(ii) The business has reported gross income on its excise tax re­
turns covering a monthly or quarterly period during the immediately 
preceding six months or, if the business reports on an annual basis, 
on the immediately preceding annual excise tax return; and

(iii) Five percent or more of the business's gross income repor­
ted during the applicable six- or twelve-month period described in 
(a)(ii) of this subsection was reported under a retailing, wholesal­
ing, or manufacturing business and occupation (B&O) tax classifica­
tion.

(b) Notwithstanding (a) of this subsection, the department may 
deny an application for a reseller permit if:

(i) The department determines that an applicant is not entitled 
to make purchases at wholesale or is otherwise prohibited from using a 
reseller permit based on the nature of the applicant's business;

(ii) The applicant has been assessed the penalty for the misuse 
of a resale certificate or a reseller permit;

(iii) The application contains any material misstatement;
(iv) The application is incomplete;
(v) The applicant has an outstanding tax liability due to the de­

partment; or
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(vi) The department determines that denial of the application is 
in the best interest of collecting the taxes due under Title 82 RCW.

(c) The department's decision to approve or deny an application 
may be based on excise tax returns previously filed with the depart­
ment by the applicant, a current or previous examination of the appli­
cant's books and records by the department, information provided by 
the applicant in the master application and the reseller permit appli­
cation, and other information available to the department.

(d) In the event that a business has reorganized, the new busi­
ness resulting from the reorganization may be denied a reseller permit 
if the former business would not have qualified for a reseller permit 
under (a) or (b) of this subsection. For purposes of this subsection, 
"reorganize" means:

(i) The transfer, however effected, of a majority of the assets 
of one business to another business where any of the persons having an 
interest in the ownership or management in the former business main­
tain an ownership or management interest in the new business, either 
directly or indirectly;

(ii) A mere change in identity or form of ownership, however ef­
fected; or

(iii) The new business is a mere continuation of the former busi­
ness based on significant shared features such as owners, personnel, 
assets, or general business activity.

(204) What if I am a new business and don't have a past reporting 
history? New businesses will generally be issued permits if they indi­
cate they will engage in activity taxable under a retailing, wholesal­
ing, or manufacturing B&O tax classification.

(205) What if I don't get a reseller permit and some of my pur­
chases qualify as wholesale purchases? Some taxpayers that do not 
qualify for a reseller permit make occasional wholesale purchases. In 
these circumstances, the taxpayer must pay retail sales tax on these 
purchases and then claim a "taxable amount for tax paid at source" de­
duction on its excise tax return. However, such a deduction in respect 
to the purchase of services is not permitted if the services are not 
of a type that can be sold at wholesale under the definition of whole­
sale sale in RCW 82.04.060.

Alternatively, the taxpayer may request a refund from the depart­
ment of retail sales tax it paid on purchases that are later resold 
without being used (intervening use) by the taxpayer or for purchases 
that would otherwise have met the definition of wholesale sale if the 
taxpayer had provided the seller with a reseller permit or uniform ex­
emption certificate as authorized in RCW 82.04.470. For instructions 
on requesting a refund see WAC 458-20-229.

Part III - Contractors
(301) How does a contractor obtain a reseller permit? The depart­

ment may automatically issue a reseller permit to a contractor if the 
department is satisfied that the contractor is entitled to make pur­
chases at wholesale and that issuing the reseller permit is unlikely 
to jeopardize collection of sales taxes due based on the criteria dis­
cussed in subsection (303) of this rule.

Contractors that do not receive an automatically issued reseller 
permit may apply to the department to obtain a reseller permit in the 
same manner as provided in subsection (201) of this rule. However, the 
application identifies information specific to contractors that must 
be provided.
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(302) When does a contractor apply for a reseller permit? The 
same guidelines for business applicants as provided in subsection 
(202) of this rule also apply to contractor applicants.

(303) What are the criteria specific to contractors to receive a 
reseller permit?

(a) The department may issue a permit to a contractor that:
(i) Provides a completed application with no material misstate­

ment as that term is defined in this rule;
(ii) Demonstrates it is entitled to make purchases at wholesale; 

and
(iii) Reported on its application at least twenty-five percent of 

its total dollar amount of material and labor purchases in the preced­
ing twenty-four months were for retail and wholesale construction ac­
tivities performed by the contractor.

The department may approve an application not meeting these cri­
teria if the department is satisfied that approval is unlikely to 
jeopardize collection of the taxes due under Title 82 RCW.

(b) If the criteria in (a) of this subsection are satisfied, the 
department will then consider the following factors to determine 
whether to issue a reseller permit to a contractor:

(i) Whether the contractor has an active tax reporting account 
with the department;

(ii) Whether the contractor has reported gross income on its ex­
cise tax returns covering a monthly or quarterly period during the im­
mediately preceding six months or, if the contractor reports on an an­
nual basis, on the immediately preceding annual excise tax return;

(iii) Whether the contractor has the appropriate certification 
and licensing with the Washington state department of labor and indus­
tries;

(iv) Whether the contractor has been assessed the penalty for the 
misuse of a resale certificate or a reseller permit;

(v) Whether the contractor has an outstanding tax liability due 
to the department; and

(vi) Any other factor resulting in a determination by the depart­
ment that denial of the contractor's application is in the best inter­
est of collecting the taxes due under Title 82 RCW.

(c) The department's decision to approve or deny an application 
may be based on the same materials and information as discussed in 
subsection (203)(c) of this rule.

(d) The provisions of subsection (203)(d) of this rule apply 
equally to contractors.

 Example 2. DC Contracting is a speculative homebuilder and also 
purchases houses to renovate and sell, sometimes referred to as flip­
ping. A speculative builder is the consumer of all materials incorpo­
rated into the real estate including houses purchased for flipping. 
Retail sales tax is owed on all supplies and services DC Contracting 
purchases, unless there is an applicable exemption. DC Contracting 
would not qualify for a reseller permit under these facts.

(304) What if a contractor does not obtain a reseller permit and 
some of its purchases do qualify as wholesale purchases? The provi­
sions of subsection (205) of this rule apply equally to contractors.
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AMENDATORY SECTION (Amending WSR 12-11-007, filed 5/3/12, effective 
6/3/12)

WAC 458-20-10202  Brief adjudicative proceedings for matters re­
lated to reseller permits.  (1) Introduction. The department of reve­
nue (department) conducts adjudicative proceedings pursuant to chapter 
34.05 RCW, the Administrative Procedure Act (APA). The department 
adopts in this ((section)) rule the brief adjudicative procedures as 
provided in RCW 34.05.482 through 34.05.494 for the administration of 
brief adjudicative proceedings for the following matters related to 
reseller permits:

(a) A determination of whether an applicant for a reseller permit 
meets the criteria for a reseller permit per WAC 458-20-10201;

(b) On the administrative appeal of an initial order denying the 
taxpayer's application for a reseller permit, a determination as to 
whether the department's order denying the application was correctly 
based on the criteria for approving reseller permits as set forth in 
WAC 458-20-10201;

(c) A determination of whether a reseller permit should be re­
voked using the criteria per RCW 82.32.780 and WAC 458-20-102; and

(d) On the administrative appeal of an initial order revoking the 
taxpayer's reseller permit, a determination as to whether the depart­
ment's order revoking the permit was correctly based on the criteria 
as set forth in RCW 82.32.780 and WAC 458-20-102.

This ((section)) rule explains the procedure and process pertain­
ing to the adopted brief adjudicative proceedings.

(2) Record in brief adjudicative proceedings.
(a) The record with respect to a taxpayer's appeal per RCW 

34.05.482 through 34.05.485 of the department's denial of an applica­
tion for a reseller permit will consist of:

(i) The taxpayer's application for the reseller permit, the tax­
payer's notice of appeal, the taxpayer's written response, if any, to 
the reasons set forth in the department's notice of denial of a re­
seller permit, all records relied upon by the department or submitted 
by the taxpayer; and

(ii) All correspondence between the taxpayer requesting the re­
seller permit and the department regarding the application for the re­
seller permit.

(b) The record with respect to a taxpayer's appeal per RCW 
34.05.482 through 34.05.485 of the department's initial order revoking 
a reseller permit will consist of the department's notice of intent to 
revoke the reseller permit, the taxpayer's written response to the de­
partment's notice of intent to revoke, the taxpayer's notice of ap­
peal, and all records relied upon by the department, or submitted by 
the taxpayer.

(3) Conduct of brief adjudicative proceedings.
(a) If the department denies an application for a reseller per­

mit, it will notify the taxpayer of the denial in writing, stating the 
reasons for the denial. To initiate an appeal of the denial of the re­
seller permit application, the taxpayer must file a written appeal no 
later than twenty-one days after service of the department's written 
notice that the taxpayer's application has been denied.

(b) If the department proposes to revoke a reseller permit, it 
will notify the taxpayer of the proposed revocation in writing, stat­
ing the reasons for the proposed revocation. To contest the proposed 
revocation of the reseller permit, the taxpayer must file a written 
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response no later than twenty-one days after service of the depart­
ment's written notice of the proposed revocation of the reseller per­
mit.

(c) A Reseller Permit Appeal Petition form, or form for a re­
sponse to the proposed revocation of a reseller permit is available at 
((http://dor.wa.gov)) dor.wa.gov or by calling 1-800-647-7706. The 
completed form should be mailed or faxed to the department at:

Washington State Department of Revenue
Taxpayer Account Administration
P.O. Box 47476
Olympia, WA 98504-7476
Fax: 360-705-6733
(d) A presiding officer, who will be either the assistant direc­

tor of the taxpayer account administration division or such other per­
son as designated by the director of the department (director), will 
conduct brief adjudicative proceedings. The presiding officer for 
brief adjudicative proceedings will have agency expertise in the sub­
ject matter but will not otherwise have participated in responding to 
the taxpayer's application for a reseller permit or in the decision to 
propose revocation of the taxpayer's reseller permit.

(e) As part of the appeal, the taxpayer or the taxpayer's repre­
sentative may present written documentation and explain the taxpayer's 
view of the matter. The presiding officer may request additional docu­
mentation from the taxpayer or the department and will designate the 
date by which the documents must be submitted.

(f) No witnesses may appear to testify.
(g) In addition to the record, the presiding officer for brief 

adjudicative proceedings may employ agency expertise as a basis for 
decision.

(h) Within twenty-one days of receipt of the taxpayer's appeal of 
the denial of a reseller permit or proposed revocation of the reseller 
permit, the presiding officer will enter an initial order, including a 
brief explanation of the decision per RCW 34.05.485. All orders in 
these brief adjudicative proceedings will be in writing. The initial 
order will become the department's final order unless an appeal is 
filed with the department's ((appeals)) administrative review and 
hearings division in subsection (4) of this ((section)) rule.

(4) Review of initial orders from brief adjudicative proceeding. 
A taxpayer may request a review by the department of an initial order 
issued per subsection (3) of this ((section)) rule by filing a peti­
tion for review or by making an oral request for review with the de­
partment's ((appeals)) administrative review and hearings division 
within twenty-one days after the service of the initial order on the 
taxpayer. A form for an appeal of an initial order per subsection (3) 
of this ((section)) rule is available at ((http://dor.wa.gov)) 
dor.wa.gov. A request for review should state the reasons the review 
is sought. A taxpayer making an oral request for review may at the 
same time mail a written statement to the address below stating the 
reasons for the appeal and its view of the matter. The address, tele­
phone number, and fax number of the ((appeals)) administrative review 
and hearings division are:

((Appeals)) Administrative Review and Hearings Division, Reseller 
Permit Appeals

Washington State Department of Revenue
P.O. Box ((47476)) 47460
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Olympia, WA ((98504-7476)) 98504-7460
Telephone Number: ((1-800-647-7706)) 360-534-1335
Fax: ((360-705-6733)) 360-534-1340
(a) A reviewing officer, who will be either the assistant direc­

tor of the ((appeals)) administrative review and hearings division or 
such other person as designated by the director, will conduct brief 
adjudicative proceedings and determine whether the department's ini­
tial order issued per subsection (3) of this ((section)) rule was cor­
rectly based on the criteria set forth in RCW 82.32.780, WAC 
458-20-102, and 458-20-10201. The reviewing officer will review the 
record and, if needed, convert the proceeding to a formal adjudicative 
proceeding.

(b) The agency record need not constitute the exclusive basis for 
the reviewing officer's decision. The reviewing officer will have the 
authority of a presiding officer.

(c) The order of the reviewing officer will be in writing and in­
clude a brief statement of the reasons for the decision, and it must 
be entered within twenty days of the petition for review. The order 
will include a notice that judicial review may be available. The order 
of the reviewing officer represents the final decision of the depart­
ment.

(d) A request for administrative review is deemed denied if the 
department does not issue an order on review within twenty days after 
the petition for review is filed or orally requested.

(5) Conversion of a brief adjudicative proceeding to a formal 
proceeding. The presiding officer or reviewing officer may convert the 
brief adjudicative proceeding to a formal proceeding at any time on 
motion of the taxpayer, the department, or the presiding/reviewing of­
ficer's own motion.

(a) The presiding/reviewing officer will convert the proceeding 
when it is found that the use of the brief adjudicative proceeding vi­
olates any provision of law, when the protection of the public inter­
est requires the agency to give notice to and an opportunity to par­
ticipate to persons other than the parties, and when the issues and 
interests involved warrant the use of the procedures of RCW 34.05.413 
through 34.05.479.

(b) When a proceeding is converted from a brief adjudication to a 
formal proceeding, the director may become the presiding officer or 
may designate a replacement presiding officer to conduct the formal 
proceedings upon notice to the taxpayer and the department.

(c) In the conduct of the formal proceedings, WAC 458-20-10002 
will apply to the proceedings.

(6) Court appeal. Court appeal from the final order of the de­
partment is available pursuant to Part V, chapter 34.05 RCW. However, 
court appeal may be available only if a review of the initial decision 
has been requested under subsection (4) of this ((section)) rule and 
all other administrative remedies have been exhausted. See RCW 
34.05.534.

(7) Computation of time. In computing any period of time prescri­
bed by this ((section)) rule or by the presiding officer, the day of 
the act or event after which the designated period is to run is not to 
be included. The last day of the period is to be included, unless it 
is a Saturday, Sunday or a legal holiday, in which event the period 
runs until the next day which is not a Saturday, Sunday or legal holi­
day. When the period of time prescribed is less than seven days, in­
termediate Saturdays, Sundays and holidays are excluded in the compu­
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tation. Service as discussed in subsection (8) of this ((section)) 
rule is deemed complete upon mailing.

(8) Service. All notices and other pleadings or papers filed with 
the presiding or reviewing officer must be served on the taxpayer, 
their representatives/agents of record, and the department.

(a) Service is made by one of the following methods:
(i) In person;
(ii) By first-class, registered or certified mail;
(iii) By fax and same-day mailing of copies;
(iv) By commercial parcel delivery company; or
(v) By electronic delivery pursuant to RCW 82.32.135.
(b) Service by mail is regarded as completed upon deposit in the 

United States mail properly stamped and addressed.
(c) Service by electronic fax is regarded as completed upon the 

production by the fax machine of confirmation of transmission.
(d) Service by commercial parcel delivery is regarded as comple­

ted upon delivery to the parcel delivery company, properly addressed 
with charges prepaid.

(e) Service by electronic delivery is regarded as completed on 
the date that the department electronically sends the information to 
the parties or electronically notifies the parties that the informa­
tion is available to be accessed by them.

(f) Service to a taxpayer, their representative/agent of record, 
the department, and presiding officer must be to the address shown on 
the notice described in subsection (3)(a) of this ((section)) rule.

(g) Service to the reviewing officer must be to the ((appeals)) 
administrative review and hearings division at the address shown in 
subsection (4) of this ((section)) rule.

(h) Where proof of service is required, the proofs of service 
must include:

(i) An acknowledgment of service;
(ii) A certificate, signed by the person who served the docu­

ment(s), stating the date of service; that the person did serve the 
document(s) upon all or one or more of the parties of record in the 
proceeding by delivering a copy in person to (names); and that the 
service was accomplished by a method of service as provided in this 
subsection.

(9) Continuance. The presiding officer or reviewing officer may 
grant a request for a continuance by motion of the taxpayer, the de­
partment, or on its own motion.

AMENDATORY SECTION (Amending WSR 14-03-081, filed 1/15/14, effective 
2/15/14)

WAC 458-20-273  Renewable energy system cost recovery.  (1) In­
troduction. This rule explains the renewable energy system cost recov­
ery program provided in RCW 82.16.110 through ((82-16-130 
[82.16.130])) 82.16.130. This program authorizes an incentive payment 
based on production to offset the costs associated with the purchase 
of renewable energy systems located in Washington state that generate 
electricity. Qualified renewable energy systems include:

• Solar energy systems;
• Wind generators; and
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• Certain types of anaerobic digesters that process manure from 
livestock into biogas and dried manure using microorganisms in a 
closed oxygen-free container, in which the biogas (such as methane) 
fuels a generator that creates electricity.

(2) This rule is divided into eight different parts based on sub­
ject matter category. The eight parts to this rule are as follow:

• Part I - Definitions;
• Part II - Participation requirements;
• Part III - Application requirements;
• Part IV - General provisions;
• Part V - Computation of the amount of the incentive payment;
• Part VI - Manufactured in Washington state;
• Part VII - Tax issues;
• Part VIII - Appeal rights.

PART I - DEFINITIONS

 The definitions in this part apply throughout this rule unless 
the context clearly requires otherwise.

(101) "Administrator" means an owner and assignee of a community 
solar project defined in (103)(a) and (c) of this part, that is re­
sponsible for applying for the cost recovery incentive on behalf of 
the system's owners and performing such administrative tasks on behalf 
of the owners as may be necessary; such as receiving the cost recovery 
incentive payments, and allocating and paying appropriate amounts of 
such payments to the owners.

(102) "Applicant" has the following three meanings in this defi­
nition.

(a) For other than community solar projects, applicant means an 
individual, business, or local government that owns the renewable en­
ergy system that qualifies under the definition of "customer-generated 
electricity."

(b) For purposes of a community solar project defined in (103)(a) 
or (c) of this part, the administrator, defined in (101) of this part, 
is the applicant.

(c) For purposes of a utility-owned community solar project de­
fined in (103)(b) of this part, the utility will act as the applicant 
for its ratepayers that provide financial support to participate in 
the project.

(103) "Community solar project" means any one of the three defi­
nitions, below:

(a) A solar energy system located in Washington state that is ca­
pable of generating up to seventy-five kilowatts of electricity and is 
owned by local individuals, households, nonprofit organizations, or 
nonutility businesses that is placed on the property owned in fee sim­
ple by a cooperating local governmental entity that is not in the 
light and power business or in the gas distribution business.

(b) A utility-owned solar energy system located in Washington 
state that is capable of generating up to seventy-five kilowatts of 
electricity and that is voluntarily funded by the utility's ratepayers 
where, in exchange for their financial support, the utility gives con­
tributors a payment or credit on their utility bill for their share of 
the value of the electricity generated by the solar energy system.

(c) A solar energy system located in Washington state, placed on 
the property owned in fee simple by a cooperating local governmental 
entity that is not in the light and power business or in the gas dis­
tribution business, that is capable of generating up to seventy-five 
kilowatts of electricity, and that is owned by a company whose members 
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are each eligible for a cost recovery incentive payment for the same 
customer-generated electricity as defined in (105) of this part.

(i) The cooperating local governmental entity that owns the prop­
erty on which the solar energy system is located may also be a member 
of the company.

(ii) A member may hold an interest in the company constituting 
ownership of either a portion of the solar energy system or a portion 
of the value of the electricity generated by the solar energy system, 
or both.

(104) For purposes of "community solar project" as defined in 
(103) of this part, the following definitions apply.

(a) "Capable of generating up to seventy-five kilowatts of elec­
tricity" means that the solar energy system will qualify if it gener­
ates seventy-five kilowatts of electricity or less. If the solar ener­
gy system or a community solar project produces more than seventy-five 
kilowatts the entire project is ineligible for the incentive payment 
program.

(b) "Company" means an entity that is:
(i)(A) A limited liability company created under the laws of 

Washington state;
(B) A cooperative formed under chapter 23.86 RCW; or
(C) A mutual corporation or association formed under chapter 

24.06 RCW; and
(ii) Not a "utility" as defined in (g) of this part.
(iii) A limited partnership, trust, or other entity not listed in 

(b)(i)(A) through (C) of this part does not qualify as a "company."
(c) "Local individuals, households, nonprofit organizations, or 

nonutility businesses" mean two or more individuals, households, non­
profit organizations, or nonutility businesses that reside on a prop­
erty or have a business located on a property within the service area 
of the light and power business where the renewable energy system is 
located.

(d) "Nonprofit organization" means an organization exempt from 
taxation under 26 U.S.C. Sec. 501 (c)(3) of the federal Internal Reve­
nue Code of 1986, as amended, as of January 1, 2009.

(e) "Owned in fee simple" means the broadest property interest 
allowed by law.

(f) "Solar energy system" includes both a module-based solar en­
ergy system and a stirling converter-based solar energy system.

(g) "Utility" means a light and power business, an electric coop­
erative, or a mutual corporation that provides electricity service.

(105) "Customer-generated electricity" means a community solar 
project or the alternating current electricity that is generated from 
a renewable energy system located in Washington state, that is instal­
led on an individual's, business', or local government's property and 
the property involved is served by a light and power business.

(a) Except for utility-owned community solar systems, a system 
located on a leasehold interest does not qualify under this defini­
tion.

(b) Except for a utility-owned solar energy system that is volun­
tarily funded by the utility's ratepayers, "customer-generated elec­
tricity" does not include electricity generated by a light and power 
business with greater than one thousand megawatt hours of annual sales 
or a gas distribution business.

(106) "Local governmental entity" means any unit of local govern­
ment of Washington state.
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(a) What is an example of a local governmental entity? A local 
governmental entity includes, but is not limited to:

• Counties;
• Cities;
• Towns;
• Municipal corporations;
• Quasi-municipal corporations;
• Special purpose districts;
• Public stadium authorities; or
• Public school districts.
(b) What is not a local governmental entity? "Local governmental 

entity" does not include a state, federal, or tribal governmental en­
tity, such as a:

• State park;
• State-owned building;
• State-owned university;
• State-owned college;
• State-owned community college;
• Federal-owned building; and
• Tribal-owned building.
(107) "Light and power business" means the business of operating 

a plant or system of generation, production or distribution of elec­
trical energy for hire or sale and/or for the wheeling of electricity 
for others.

(108) "Gas distribution business" means the business of operating 
a plant or system for the production or distribution for hire or sale 
of gas, whether manufactured or natural.

(109) "Photovoltaic cell" means a device that converts light di­
rectly into electricity without moving parts.

(110) "Renewable energy system" means:
• A solar energy system used in the generation of electricity;
• An anaerobic digester that processes livestock manure into bio­

gas and dried manure using microorganisms in a closed oxygen-free con­
tainer, in which the biogas (such as methane) fuels a generator that 
creates electricity; or

• A wind generator used for producing electricity.
(111) "Solar energy system" means any device or combination of 

devices or elements that rely upon direct sunlight as an energy source 
for use in the generation of electricity.

(112) "Solar inverter" means the device used to convert direct 
current to alternating current in a solar energy system.

(113) "Solar module" means the smallest nondivisible self-con­
tained physical structure housing interconnected photovoltaic cells 
and providing a single direct current electrical output.

(114) "Stirling converter" means a device that produces electric­
ity by converting heat from a solar source using a stirling engine.

PART II - PARTICIPATION REQUIREMENTS

(201) Participation by a light and power business in this incen­
tive payment program is voluntary.

(202) Any individual, business, local government, or participant 
in a qualifying community solar project that owns such a system or is 
a participant of a community solar project that owns such a system may 
participate in this incentive payment program.

(203) A state governmental entity, a federal governmental entity, 
or a tribal governmental entity cannot participate in the incentive 
payment program.

[ 26 ] OTS-7839.3

This rule was adopted June 6, 2016 and becomes effective July 7, 2016.  It may be used to determine tax liability 
on and after the effective date, until the codified version is available from the code reviser's office. 



(204) Who may receive an incentive payment? Incentive payments 
may be received by:

• Customers of a light and power business that own a renewable 
energy system that produces "customer-generated electricity"; or

• Participants in a community solar project that owns a renewable 
energy system that produces "customer-generated electricity."

(205) Must the owner of the property on which the renewable ener­
gy system is located ((be)) by a customer of the light and power busi­
ness? Yes, only renewable energy systems that produce "customer-gener­
ated electricity" located on interconnected properties owned by cus­
tomers of the light and power business serving the area in which the 
system is located are eligible for participation in this incentive 
program.

(206) Electricity generated by the renewable energy system must 
be able to be transformed or transmitted for entry into or operated in 
parallel with electricity transmission and distribution systems.

(207) In the case of community solar projects, the property on 
which the renewable energy system is located is either:

• Owned in fee simple by a hosting local governmental entity; or
• Owned or leased by the utility that owns the system.
(208) The host of a community solar project must be:
• A customer of the light and power business serving the area in 

which the system is located; or
• The utility that owns the system located in its service area.
(209) The participants in a nonutility community solar project 

are not required to be customers of the light and power business serv­
ing the area in which the system is located but the local governmental 
entity hosting the community solar system must be a customer of that 
light and power business.

(210) Utility-owned community solar projects are voluntarily fun­
ded by the utility's ratepayers and only the utility's ratepayers may 
be participants.

(211) Eligible participants of a nonutility community solar 
project described under RCW 82.16.110 (2)(a)(i) are limited to local 
individuals, households, nonprofit organizations, or nonutility busi­
nesses. Therefore, to qualify:

• As "local" the participant must reside or have a business loca­
ted on a property served by the same light and power business serving 
the area in which the system is located; and

• If two or more individuals are living together in one household 
with one customer account with the light and power business these in­
dividuals are in one household and though they may each individually 
participate in this program these same individuals living together in 
the one household will only receive one five thousand dollar annual 
limit.

(212) Eligible participants of a nonutility community solar 
project that are business entities, such as a limited liability compa­
ny or a corporation, will be analyzed for participant eligibility and 
the five thousand dollar annual limit by looking through the business 
entity to the members or stockholders that own the business entity.

PART III - APPLICATION REQUIREMENTS

(301) To whom do I apply? An applicant must apply to the light 
and power business serving the property on which the renewable energy 
system is located. The applicant applies for an incentive payment 
based on the measured customer-generated electricity during each fis­
cal year beginning on July 1st and ending on June 30th.
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(302) Do I need an approved certification before applying to the 
light and power business? Before submitting the first application to 
the light and power business for the incentive payment allowed under 
this ((section)) rule, the applicant must submit to the department of 
revenue a certification in a form and manner prescribed by the depart­
ment of revenue.

(a) There are two forms for this certification, found at the de­
partment of revenue's web site at ((http://dor.wa.gov)) dor.wa.gov, 
entitled:

• Community Solar Project Renewable Energy System Cost Recovery 
Certification; and

• Renewable Energy System Cost Recovery Certification.
(b) The department of revenue will evaluate these certifications 

and may request assistance from the climate and rural energy develop­
ment center (also known as the Washington State University extension 
energy program) concerning technical equipment requirements.

(c) In the case of community solar projects:
• Only one certification can be obtained for each system;
• Applicants may rely upon a prior issued certification of the 

system;
• The administrator must apply for approval of the certification 

if it is a community solar project placed on property owned by a coop­
erating local government and owned by individuals, households, non­
profit organizations, or nonutility businesses;

• The company acting as an administrator must apply for approval 
of the certification if it is a community solar project placed on 
property owned by a cooperating local government and owned by a compa­
ny; and

• The utility acting as administrator must apply for approval of 
the certification if it is a utility-owned community solar project on 
property owned or leased by the utility.

(d) Property purchased with existing system. Except for community 
solar projects, if an applicant has just purchased a property with a 
certified renewable energy system, the applicant must submit a new 
certification to the department of revenue.

(e) Additions or changes to an existing certified system. If the 
owner of an existing certified system adds to or makes other changes 
to the system, then the owner must apply to the department of revenue 
for approval of a new certification.

(f) Requirements of the certification. The certification must 
contain, but is not limited to, the following information:

(i) The name and address of the applicant and location of the re­
newable energy system:

(A) The applicant must be the owner of the renewable energy sys­
tem, the administrator of a community solar project, or the company 
that owns the system in a company-owned community solar project.

(B) If the applicant is an administrator of a community solar 
project, the certification must also include the current name and ad­
dress of each of the participants in the community solar project.

(C) If the applicant is a company that owns a community solar 
project that is acting as an administrator, the certification must al­
so include the current name and address of each member of the company 
that is a participant in the community solar project.

(ii) The applicant's tax registration number;
(iii) Confirmation that the electricity produced by the applicant 

meets the definition of "customer-generated electricity" and that the 
renewable energy system produces electricity with:
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(A) A wind generator powered by blades manufactured in Washington 
state;

(B) A wind generator with an inverter manufactured in Washington 
state;

(C) A solar inverter manufactured in Washington state;
(D) A solar module manufactured in Washington state;
(E) A solar stirling converter manufactured in Washington state;
(F) Solar or wind equipment manufactured outside of Washington 

state; or
(G) An anaerobic digester which processes manure from livestock 

into biogas and dried manure using microorganisms in a closed oxygen-
free container, in which the biogas (such as methane) fuels a genera­
tor that creates electricity.

(iv) Confirmation that the electricity can be transformed or 
transmitted for entry into or operation in parallel with the electric­
ity transmission and distribution systems;

(v) The date that the local jurisdiction issued its final elec­
trical permit on the renewable energy system; and

(vi) A statement that the applicant understands that this infor­
mation is true, complete, and correct to the best of applicant's 
knowledge and belief under penalty of perjury.

(g) Response from the department of revenue. Within thirty days 
of receipt of the certification the department of revenue must notify 
the applicant whether the renewable energy system qualifies for an in­
centive payment under this ((section)) rule. This notification may be 
delivered either by mail or electronically as provided in RCW 
82.32.135.

(i) The department of revenue may consult with the climate and 
rural energy development center (also known as the Washington State 
University extension energy program) for technical advice regarding 
the renewable energy system and its components.

(ii) System certifications and the information contained therein 
are subject to disclosure under RCW 82.32.330 (3)(l).

(h) What happens if the department of revenue notifies me that 
the original certification does not qualify for an incentive payment 
or provides me notice of intent to revoke approval of a certification? 
The department of revenue may deny or revoke the approval of a sys­
tem's certification and you may appeal this final determination. The 
appeal provisions under Part VIII of this rule apply here.

(303) How often do I apply to the light and power business? You 
must annually apply by August 1st of each year to the light and power 
business serving the location of your renewable energy system. The in­
centive payment applied for covers the production of electricity by 
the system between July 1st and June 30th of each prior fiscal year.

(304) What about the application to the light and power business? 
The department of revenue has two application forms for use by custom­
ers when applying for the incentive payment with their light and power 
business. These applications found at the department of revenue's web 
site at ((www.dor.wa.gov)) dor.wa.gov, are entitled:

• Community Solar Project Renewable Energy System Cost Recovery 
Annual Incentive Payment Application; and

• Renewable Energy System Cost Recovery Annual Incentive Payment 
Application.

However, individual light and power businesses may create their 
own forms or use the department of revenue's form in conjunction with 
their additional addendums.

[ 29 ] OTS-7839.3

This rule was adopted June 6, 2016 and becomes effective July 7, 2016.  It may be used to determine tax liability 
on and after the effective date, until the codified version is available from the code reviser's office. 



(a) Information required on the application to the light and pow­
er business. The application must include, but is not limited to, the 
following information:

(i) The name and address of the applicant and location of the re­
newable energy system:

(A) If the applicant is an administrator of a community solar 
project, the application must also include the current name and ad­
dress of each of the participants in the community solar project.

(B) If the applicant is a company that owns a community solar 
project that is acting as an administrator, the application must also 
include the current name and address of each member of the company 
that is a participant in the community solar project.

(C) If the applicant is the utility involved with a utility-owned 
community solar project that is acting as an administrator, the appli­
cation must also include the current name and address of each custom­
er-ratepayer participating in the community solar project.

(ii) The applicant's tax registration number;
(iii) The date of the notification from the department of revenue 

stating that the renewable energy system is eligible for the incen­
tives under this ((section)) rule;

(iv) A statement of the amount of gross kilowatt-hours generated 
by the renewable energy system in the prior fiscal year; and

(v) A statement that the applicant understands that this informa­
tion is provided to the department of revenue in determining whether 
the light and power business correctly calculates its credit allowed 
for customer incentive payments and that the statements are true, com­
plete, and correct to the best of applicant's knowledge and belief un­
der penalty of perjury.

(b) Light and power business response. Within sixty days of re­
ceipt of the incentive payment application the light and power busi­
ness serving the location of the system must notify the applicant in 
writing whether the incentive payment will be authorized or denied.

(i) The light and power business may consult with the climate and 
rural energy development center (also known as the Washington State 
University extension energy program) to receive technical advice re­
garding this incentive payment program.

(ii) Incentive payment applications and the information contained 
therein are subject to disclosure under RCW 82.32.330 (3)(l).

(c) Light and power business may verify whether your renewable 
energy system's generated electricity can be transformed or transmit­
ted for entry into or operation in parallel with the electricity 
transmission and distribution systems. If your light and power busi­
ness finds your renewable energy system's generated electricity cannot 
be transformed or transmitted for entry into or operation in parallel 
with the electricity transmission and distribution systems, then the 
determination by the light and power business will be controlling. The 
fact that the system has received a certification for this incentive 
program has no impact on this determination.

(305) What are the procedures an applicant and their light and 
power business follow in setting up incentive payments? This ((sec­
tion)) rule first discusses procedures an applicant follows when re­
questing that the light and power businesses set up an applicant's in­
centive payments and then discusses the procedures the light and power 
business follows.

(a) Steps an applicant must take if the light and power business 
is voluntarily participating in the incentive program include, but are 
not limited to:
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• Submitting an application to the light and power business that 
serves the property where the renewable energy system is located;

• Submitting to the light and power business proof that the ap­
plicant's renewable energy system certification was approved by the 
department of revenue for the incentive payment program;

• Submitting to the light and power business a copy of the ap­
proved certification and letter from the department of revenue; and

• Signing an agreement that the light and power business will 
provide to the applicant.

(b) Steps the applicant's local light and power business must 
take if it is voluntarily participating in the incentive program in­
clude, but are not limited to:

• Measure the system's annual gross production by the light and 
power business' standard operating procedure;

• Processing the annual incentive payment;
• Notifying the applicant within sixty days whether the incentive 

payment is authorized or denied;
• Calculating annual incentive payments based on the system's 

measured annual gross production; and
• Paying the applicant's incentive payment on or before December 

15th.
The light and power business may pay the applicant's incentive 

payment by either sending a check or crediting the applicant's ac­
count. However, if the applicant is a net generator, that applicant 
must be paid by check.

(306) How may the procedures differ when dealing with a utility-
owned solar energy system? A utility-owned community solar project is 
voluntarily funded by ratepayers of the specific utility offering the 
program. A utility for purposes of this incentive program is a specif­
ic type of light and power business, electric cooperative, or mutual 
corporation that provides retail electric service to customers. A 
light and power business, electric cooperative, or mutual corporation 
that generates electricity but only sells power to wholesale customers 
does not qualify as a utility for this incentive program. Only custom­
er-ratepayers of that utility may participate in the program. In ex­
change for a customer's support, the utility gives contributors a pay­
ment or credit on their utility bills for the value of the electricity 
produced by the project. It is important that the customer-ratepayers 
realize when contributing to this program, they are in effect invest­
ing in the utility to receive a stated "value." This value is defined 
in the agreement between the customer-ratepayers and the utility and 
this agreement is a contract. Customer-ratepayers need to protect 
their interest in this investment the same as a person would in any 
other investment.

(307) What is the formal agreement between the applicant and the 
light and power business? The formal agreement between the applicant 
and the light and power business serving the property governs the re­
lationship between the parties. This document may:

• Contain the necessary safety requirements and interconnection 
standards;

• Allow the light and power business the contractual right to re­
view the applicant's substantiation documents for four years, upon 
five working days' notice;

• Allow the light and power business the contractual right to as­
sess against the applicant, with interest, for any overpayment of in­
centive payments;
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• Delineate any extra metering costs for an electric production 
meter to be installed on the applicant's property;

• Contain a statement allowing the department of revenue to send 
proof of the applicant's system certification electronically to appli­
cant's light and power business, which will include the applicant's 
department of revenue taxpayer's identification number;

• Contain other information required by the light and power busi­
ness to effectuate and properly process the applicant's incentive pay­
ment; and

• In the case of a utility-owned solar energy system, contain a 
detailed description of the "value" the customer-ratepayer will re­
ceive in consideration of the financial support given to the utility.

PART IV - GENERAL PROVISIONS

(401) Is there a time limitation of when incentive payment may be 
made for a system's generated electricity? Yes, incentive payments may 
only be made for kilowatt-hours generated on or after July 1, 2005, 
through June 30, 2020. The right to earn tax credits under this ((sec­
tion)) rule expires June 30, 2020. Credits may not be claimed after 
June 30, 2021.

(402) Who must own the property on which the renewable energy 
system is located to qualify for incentive payments? The answer de­
pends on whether the renewable energy system is singly owned or com­
munity owned.

(a) Single-owned systems, meaning systems owned by individuals, 
businesses, and a local governmental entity that is not in the light 
and power business, must be located on property owned by the same per­
son that owns the system. Thus, single-owned systems must have a unity 
of ownership between the owned property on which the system is located 
and the owned system.

(b) There are three types of community solar projects that have 
different property ownership requirements.

• The standard community solar project described by RCW 82.16.110 
(2)(a)(i) and the company-owned community solar project described in 
RCW 82.16.110 (2)(a)(iii) require that the hosting local governmental 
entity own the property on which the system is located in fee simple. 
A solar energy system located on property owned in fee simple by a co­
operating local governmental entity that is owned by local individu­
als, households, nonprofit organizations, nonutility businesses or 
companies will qualify for the incentive program.

• The utility-owned community solar project described in RCW 
82.16.110 (2)(a)(ii) requires that the utility either own or lease the 
property on which the system is located.

(403) Must the renewable energy system be owned or can it be 
leased? The renewable energy system must be owned by the customer re­
ceiving the incentive payments from a single-owned system's generated 
electricity or by the community solar project's company, utility own­
er, or local owners receiving the incentive payments from a community-
owned system's generated electricity. Leasing a renewable energy sys­
tem does not constitute ownership.

(404) May the purchase of the renewable energy system be fi­
nanced? Yes, the purchase of a renewable energy system through financ­
ing that uses standard practices of the lending industry will not dis­
qualify the owner from participation in this incentive program.

(405) Must you keep records regarding your incentive payments? 
Applicants receiving incentive payments must keep and preserve, for a 
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period of five years, suitable records as may be necessary to deter­
mine the amount of incentive applied for and received.

(a) Examination of records. Such records must be open for exami­
nation at any time upon notice by the light and power business that 
made the payment or by the department of revenue.

(b) Overpayment. If upon examination of any records or from other 
information obtained by the light and power business or department of 
revenue it appears that an incentive has been paid in an amount that 
exceeds the correct amount of incentive payable, the light and power 
business may assess against the person the amount found to have been 
paid in excess of the correct amount of the incentive payment. Inter­
est will be added to that amount in the manner that the department of 
revenue assesses interest upon delinquent tax under RCW 82.32.050.

(c) Underpayment. If it appears that the amount of incentive paid 
is less than the correct amount of incentive payable, the light and 
power business may authorize additional payment.

(406) Do condominiums or community solar projects need more than 
one meter? No, the requirement of measuring the kilowatt hours of cus­
tomer-generated electricity for computing the incentive payments only 
requires one meter for the renewable energy system, not one meter for 
each owner, in the case of a condominium, or each applicant, in the 
case of a community solar project. Thus for example, in the case of a 
renewable energy system on a condominium with multiple owners, while 
such a system would not qualify as a community solar project, only one 
meter is needed to measure the system's gross generation and then each 
owner's share can be calculated by using each owner's percentage of 
ownership in the condominium building on which the system is located. 
With regard to a community solar project, only one meter is needed to 
measure the system's gross generation and each applicant's share in 
the project can be calculated by each applicant's interest in the 
project.

(407) When community solar projects are located on the same prop­
erty, how do you determine whether their systems are one combined sys­
tem or separate systems for determining the seventy-five kilowatts 
limitation? In determining whether a community solar project's system 
is capable of generating more than seventy-five kilowatts of electric­
ity when more than one community solar project is located on one prop­
erty, the department of revenue will treat each project's system as 
separate from the other projects if there are:

• Separate meters;
• Separate inverters;
• Separate certification documents submitted to the department of 

revenue; and
• Separate owners in each community solar project, except for 

utility-owned systems that are voluntarily funded by the utility's 
ratepayers, which must have a majority of different ratepayers funding 
each system.

(408) Are the renewable energy system's environmental attributes 
transferred? The environmental attributes of the renewable energy sys­
tem belong to the applicant, and do not transfer to the state or the 
light and power business upon receipt of the investment cost recovery 
incentive. RCW 82.16.120(8). An environmental attribute is often des­
ignated as a renewable energy credit and gives the holder of the cred­
it the benefits from the generation of the new power from a renewable 
source. In the case of utility-owned community solar system, the util­
ity involved owns the environmental attributes of the renewable energy 
system.
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PART V - COMPUTATION OF THE AMOUNT OF THE INCENTIVE PAYMENT

(501) How is an incentive payment computed? The computation for 
the incentive payment involves a base rate that is multiplied by an 
economic development factor determined by the amount of the system's 
manufacture in Washington state to determine the incentive payment 
rate. The incentive payment rate is then multiplied by the system's 
gross kilowatt-hours generated to determine the incentive payment.

(a) Determining the base rate. The first step in computing the 
incentive payment is to determine the correct base rate to apply, spe­
cifically:

• Fifteen cents per economic development kilowatt-hour; or
• Thirty cents per economic development kilowatt-hour for commun­

ity solar projects.
If requests for incentive payments exceed the amount of funds 

available for credit to the participating light and power business, 
the incentive payments must be reduced proportionately.

(b) Economic development factors. For the purposes of this compu­
tation, the base rate paid for the investment cost recovery incentive 
may be multiplied by the following economic development factors:

(i) For customer-generated electricity produced using solar mod­
ules or stirling converters manufactured in Washington state, two and 
four-tenths;

(ii) For customer-generated electricity produced using a solar or 
a wind generator equipped with an inverter manufactured in Washington 
state, one and two-tenths;

(iii) For customer-generated electricity produced using an anae­
robic digester, or by other solar equipment, or using a wind generator 
equipped with blades manufactured in Washington state, one; and

(iv) For all other customer-generated electricity produced by 
wind, eight-tenths.

(c) What if a renewable energy system has both a module and in­
verter manufactured in Washington state, both a stirling converter and 
inverter manufactured in Washington state, or both blades and inverter 
manufactured in Washington state? In these three situations the above-
described economic development factors are added together. For exam­
ple, if your system is solar and has both solar modules and an inver­
ter manufactured in Washington state, you would compute your incentive 
payment by using the factor three and six-tenths (3.6) (computed 2.4 
plus 1.2). Therefore, you would multiply either the fifteen cent or 
thirty cent base rate by three and six-tenths (3.6) to get your incen­
tive payment rate and then multiple this by the gross kilowatt-hours 
generated to get the incentive payment amount. The incentive payment 
is calculated the same in a situation involving a solar stirling con­
verter and inverter, resulting in a combined factor of three and six-
tenths (3.6) (computed 2.4 plus 1.2). However, if your wind generator 
has both blades and an inverter manufactured in Washington state you 
would multiply the fifteen cent base rate by two and two-tenths (2.2) 
(computed 1.0 plus 1.2) to calculate your incentive payment rate and 
then multiply this by the kilowatt-hours generated for the incentive 
payment amount.

(d) Tables for use in computation. The following tables describe 
the computation of the incentive payment using the appropriate base 
rate and then multiplying it by the applicable economic development 
factors to determine the incentive payment rate. The incentive payment 
rate is then multiplied by the gross kilowatt-hours generated. The ac­
tual incentive payment you receive must be computed using your renewa­
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ble energy system's actual measured gross electric kilowatt-hours gen­
erated.

Annual Incentive Payment Calculation Table for Noncommunity Projects

Customer-generated
power applicable factors

Base rate (0.15) multiplied 
by applicable factor 

equals incentive payment 
rate

Gross kilowatt-hours
generated

Incentive payment amount 
equals incentive payment 

rate multiplied by
kilowatt-hours generated

Solar modules or solar 
stirling converters 
manufactured in 
Washington state
Factor: 2.4 (two and four-
tenths)

$0.36   

Solar or wind generating 
equipment with an inverter 
manufactured in 
Washington state
Factor: 1.2 (one and two-
tenths)

$0.18   

Anaerobic digester or other 
solar equipment or wind 
generator equipped with 
blades manufactured in 
Washington state
Factor: 1.0 (one)

$0.15   

All other electricity 
produced by wind
Factor: 0.8 (eight-tenths)

$0.12   

Both solar modules and 
inverters manufactured in 
Washington state.
Factor: (2.4 + 1.2) = 3.6

$0.54   

Wind generator equipment 
with both blades and 
inverter manufactured in 
Washington state.
Factor: (1.0 + 1.2) = 2.2

$0.33   

Annual Incentive Payment Calculation Table for Community Solar Projects

Customer-generated
power applicable factors

Base rate (0.30) multiplied 
by applicable factor 

equals incentive payment 
rate

Gross kilowatt-hours
generated

Incentive payment amount 
equals incentive payment 

rate multiplied by
kilowatt-hours generated

Solar modules or solar 
stirling converters 
manufactured in 
Washington state
Factor: 2.4 (two and four-
tenths)

$0.72   

Solar equipment with an 
inverter manufactured in 
Washington state
Factor: 1.2 (one and two-
tenths)

$0.36   

Other solar equipment
Factor: 1.0 (one)

$0.30   

Both solar modules and 
inverters manufactured in 
Washington state.
Factor: (2.4 + 1.2) = 3.6

$1.08   
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(e) Examples to illustrate how incentive payments are calculated. 
Assume for the following ten examples that the renewable energy system 
involved generates 2,500 kilowatt-hours.

(i) If a noncommunity solar energy system has a module or solar 
stirling converter manufactured in Washington state combined with an 
inverter manufactured out-of-state the computation would be as fol­
lows: (0.15 x 2.4) x 2,500 = $900.00.

(ii) If a noncommunity solar energy system has an out-of-state 
module or solar stirling converter combined with an inverter manufac­
tured in Washington state the computation would be as follows: (0.15 x 
1.2) x 2,500 = $450.00.

(iii) If a noncommunity solar energy system has modules or solar 
stirling converters manufactured in Washington state combined with an 
inverter manufactured in Washington state the computation would be as 
follows: (0.15 x (2.4 + 1.2)) x 2,500 = $1,350.00.

(iv) If wind generator equipment has out-of-state blades combined 
with an inverter manufactured in Washington state the computation 
would be as follows: (0.15 x 1.2) x 2,500 = $450.00.

(v) If wind generator equipment has blades manufactured in Wash­
ington state combined with an out-of-state inverter the computation 
would be as follows: (0.15 x 1.0) x 2,500 = $375.00.

(vi) If wind generator equipment has both blades and an inverter 
manufactured in Washington state the computation would be as follows: 
(0.15 x (1.0 + 1.2)) x 2,500 = $825.00.

(vii) If wind generator equipment has both out-of-state blades 
and an out-of-state inverter the computation would be as follows: 
(0.15 x 0.8) x 2,500 = $300.00.

(viii) If a community solar energy system has modules or a solar 
stirling converter manufactured in Washington state combined with an 
out-of-state inverter the computation would be as follows: (0.30 x 
2.4) x 2,500 = $1,800.00.

(ix) If a community solar energy system has out-of-state modules 
or solar stirling converters combined with an inverter manufactured in 
Washington state the computation would be as follows: (0.30 x 1.2) x 
2,500 = $900.00.

(x) If a community solar energy system has both modules or solar 
stirling converters manufactured in Washington state combined with an 
inverter manufactured in Washington state the computation would be as 
follows: (0.30 x (2.4 + 1.2)) x 2,500 = $2,700.00.

(502) Is there an annual limit on an incentive payment to one 
payee? There is an annual limit on an incentive payment.

(a) Applicant limit. No individual, household, business, or local 
governmental entity is eligible for incentive payments of more than 
five thousand dollars per year. If two or more individuals are living 
together in one household with one customer account with the light and 
power business these individuals are in one household and though they 
may each individually participate in this program these same individu­
als living together in one household will only receive one five thou­
sand dollar annual limit.

(b) Community solar projects.
• Each owner or member of a company in a community solar project 

located on a cooperating local government's property is eligible for 
an incentive payment, not to exceed five thousand dollars per year, 
based on their ownership share.

• Each ratepayer in a utility-owned community solar project is 
eligible for an incentive payment, not to exceed five thousand dollars 
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per year, in proportion to their contribution resulting in their share 
of the value of electricity generated.

• Eligible participants of a community solar project that are 
business entities, such as a limited liability company or a corpora­
tion, will be analyzed for purposes of the five thousand dollar annual 
limit by looking through the business entity to the members or stock­
holders that own the business entity and combining the owners' inter­
ests from all eligible systems under this incentive program when de­
termining whether any of the individual owners exceed their five thou­
sand dollar annual limit.

PART VI - MANUFACTURED IN WASHINGTON STATE

 (601) What constitutes manufactured in Washington?
(a) For a solar inverter, solar module, stirling converter, or 

wind blade to qualify as manufactured in Washington state, the manu­
factured component must meet these definitions.

• "Solar inverter" means the device used to convert direct cur­
rent to alternating current in a solar energy system.

• "Solar module" means the smallest nondivisible self-contained 
physical structure housing interconnected photovoltaic cells and pro­
viding a single direct current electrical output. The lamination of 
the modules must occur in Washington state.

• "Stirling converter" means a device that produces electricity 
by converting heat from a solar source utilizing a stirling engine.

• "Wind blade" is the portion of the rotor component of wind gen­
erator equipment that converts wind energy to low speed rotational en­
ergy.

(b) Is combining products manufacturing? When determining whether 
an inverter, module, stirling converter, or blades are manufactured in 
Washington the department of revenue considers various factors in de­
termining if a person combining various items into a single package is 
engaged in a manufacturing activity. Any single one of the following 
factors is not considered conclusive evidence of a manufacturing ac­
tivity:

(i) The ingredients are purchased from various suppliers;
(ii) The person combining the ingredients attaches his or her own 

label to the resulting product;
(iii) The ingredients are purchased in bulk and broken down to 

smaller sizes;
(iv) The combined product is marketed at a substantially differ­

ent value from the selling price of the individual components; and
(v) The person combining the items does not sell the individual 

items except within the package.
(602) How can an applicant determine the system's level of manu­

facture in Washington state? The manufacturer must request approval 
from the department of revenue of its certification that the manufac­
turer's product, such as an inverter, module, stirling converter, or 
wind blade qualifies as made in Washington state. The manufacturer 
must supply the department of revenue with a statement delineating the 
product's level of manufacture in Washington state, signed under pen­
alty of perjury.

(a) Field visit to view manufacturing process. The department of 
revenue will perform a field visit to view the manufacturing process 
for the product, which may also include, but is not limited to:

• An inspection of the process by an engineer or other technical 
expert;
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• Testing and evaluation of a product pulled off the production 
line;

• Review of purchase invoices to verify the vendor sources for 
the parts used in the manufacturing of the product;

• Inspection of the production line; and
• Requests for clarification concerning questions, if any, dis­

covered during the inspection.
(b) Approval or disapproval of manufacturer's certification. The 

department of revenue will issue a written approval or disapproval of 
the manufacturer's certification of a product qualifying as made in 
Washington state.

(c) Manufacturer's statement. This manufacturer's statement must 
be specific as to what processes were carried out in Washington state 
to qualify the product for one or more of the multiplying economic de­
velopment factors discussed in subsection (14) of this ((section)) 
rule. The manufacturer can request an approval of its certification 
from the department of revenue at its web address: ((http://
dor.wa.gov)) dor.wa.gov.

(d) Penalty of perjury. The manufacturer's statement must be un­
der penalty of perjury and specifically state that the manufacturer 
understands that the department of revenue will use the statement in 
deciding whether customer incentive payments and corresponding tax 
credits are allowed under the renewable energy system cost recovery 
incentive payment program.

(e) Inspection of product's manufacturing process. The department 
of revenue reserves the right to perform an inspection of the manufac­
turing processes for each product, such as an inverter, module, wind 
blade, or solar stirling converter, that has been previously certified 
as manufactured in Washington state. This is to verify that the prod­
uct continues to qualify as manufactured in Washington state. This in­
spection will not occur more than once a year and will include a field 
visit as described in (a) of this subsection.

(f) Document retention. The applicant must retain this documenta­
tion for five years after the receipt of applicant's last incentive 
payment from the light and power business.

(g) Denial or revocation of approval of certification. The de­
partment of revenue may revoke the approval of certification that a 
product, such as an inverter, module, stirling converter, or wind 
blade is "made in Washington state" when it finds that the product 
does not qualify for certification as manufactured in Washington 
state.

The appeal provisions under Part VIII of this rule apply here.
(603) What about guidelines and standards for manufactured in 

Washington? The climate and rural energy development center at the 
Washington State University energy program may establish guidelines 
and standards for technologies that are identified as Washington manu­
factured and therefore most beneficial to the state's environment.

PART VII - TAX ISSUES REGARDING RENEWABLE ENERGY INCENTIVE PROGRAM

(701) Does the department of revenue consider the incentive pay­
ment gross income subject to Washington state taxation? The answer 
will depend on whether the electricity is generated by a singly owned 
system or a community solar system.

(a) Are singly owned renewable energy systems subject to the B&O 
tax? No. The incentive payments for the electricity generated by the 
singly owned systems are not taxable. This is because that person is 
not engaged in an activity with the object of gain, benefit, or ad­

[ 38 ] OTS-7839.3

This rule was adopted June 6, 2016 and becomes effective July 7, 2016.  It may be used to determine tax liability 
on and after the effective date, until the codified version is available from the code reviser's office. 



vantage. All the electricity generated by the system is consumed by 
the system's owner on that person's own property. This is an energy 
conservation activity involving that person's own property.

(b) Do incentive payments received for the electricity generated 
by a community solar project's system constitute gross income subject 
to the business and occupation tax? Yes. The incentive payments for 
the electricity generated by the nonutility community solar systems 
are taxable. Nonutility community solar projects are engaged in a 
business activity because the project involves the object of gain, 
benefit, or advantage to the project's owners. The energy generated by 
the solar system is not consumed by the system owner at its property, 
but is instead purchased and consumed by the system's host at the 
host's property. The sole benefit to the system's owners is the income 
from the electricity generated. Therefore, all incentive payments re­
ceived for the electricity generated by a community solar project's 
system constitute gross income subject to tax.

(702) When must a nonutility community solar project register and 
file a return with the department? A nonutility community solar 
project receiving incentive payments under the incentive program will 
need to register with the department of revenue unless its annual 
gross income is below the exemption amount for requiring registration. 
WAC 458-20-101(2) explains that a business whose gross income from all 
business activities is under the annual exemption amount is not re­
quired to register, so long as other requirements are met.

(703) If a community solar project has gross income above the an­
nual exclusion amount and is required to register, does it then owe 
tax? Even some community solar projects that receive gross income 
above the annual exclusion amount or are otherwise required to regis­
ter with the department may still not owe any tax. This is because of 
the small business credit provided by RCW 82.04.4451 that applies to 
the business and occupation tax. Consequently, many smaller community 
solar projects may be able to apply the small business tax credit to 
offset their business and occupation tax liability.

(704) If I owe business and occupation tax after applying the 
small business credit, what is the tax category? If there is gross in­
come in excess of the small business credit, the category under the 
business and occupation tax would be "service and other."

(705) What other payments received by a nonutility community so­
lar project are gross income possibly subject to tax? The payments 
from sales of electricity to the hosting local governmental entity 
that a nonutility community solar project receives for the consumption 
by the hosting local governmental entity of the electricity generated 
by the community-solar system is gross income to the community solar 
project. The amount of the gross income from the host's consumption of 
the system's generated electricity is the value of that electricity. 
This is the contractually agreed value between the parties or the 
equivalent retail value generally charged by the light and power busi­
ness serving the property. This gross income is subject to the public 
utility tax since it is income from a system for the generation of 
electrical energy. RCW 82.16.010 and 82.16.020. However, the public 
utility tax has an exemption amount described at RCW 82.16.040 that 
may apply.

(706) Are the fees paid by members of the company in a company-
owned community solar project subject to state taxation? Yes, adminis­
trative fees that the company in a company-owned community solar 
project charges its members is gross income for the company. This 
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gross income is subject to business and occupation tax under the 
"service and other" category.

(707) Are the sale of renewable energy credits subject to state 
tax? Yes, the sale of renewable energy credits constitute gross income 
subject to tax.

(a) If the renewable energy credits created by the community so­
lar system are sold together with the electricity generated by the 
system, then both the electricity and renewable energy credits will be 
subject to public utility tax.

(b) However, if the sale of the renewable energy credits and sys­
tem's generated electricity are sold and priced separately, then the 
renewable energy credits will be subject to the business and occupa­
tion tax under the "service and other" category and the generated 
electricity will be subject to public utility tax.

(708) Is a nonutility community solar project subject to the 
leasehold excise tax? Yes. The use of the local government's property 
that is hosting the community solar system is subject to leasehold ex­
cise tax, which is measured by the contract rent. This is because 
there is a private lease of publicly owned real property. Leasehold 
excise tax is in lieu of the property tax. Leasehold excise tax is 
measured by the maximum attainable contract rent received by the les­
sor paid for use of the public property. Contract rent is the amount 
of consideration due as payment for the leasehold interest. Considera­
tion does not have to be in the form of cash. RCW 82.29A.020 and 
82.29A.030.

 (709) What is the relationship between the department of revenue 
and the light and power business under this program? The department of 
revenue is not regulating light and power businesses; it is only ad­
ministering a tax credit program relating to the public utility tax. 
Therefore, for purposes of this incentive payment program, the depart­
ment of revenue will generally focus its audit of light and power 
businesses to include, but not be limited to, whether:

• Claimed credit amount equals the amount of the total incentive 
payments made during the fiscal year;

• Each individual incentive payment is properly calculated;
• Payment to each applicant or participant in a community solar 

project is proportionally reduced by an equal percentage if the limit 
of total allowed credits is reached;

• Applicant payments are based on measured gross production of 
the renewable energy systems; and

• The credit and incentive payment limitations have not been ex­
ceeded.

(710) Is the light and power business allowed a tax credit for 
the amount of incentive payments made during the year? A light and 
power business will be allowed a credit against its public utility 
taxes in an amount equal to incentive payments made to its customers 
or participants in a nonutility community solar project in any fiscal 
year under RCW 82.16.120. The following restrictions apply:

• The credit must be taken in a form and manner as required by 
the department of revenue.

• The credit for the fiscal year may not exceed one-half percent 
of the light and power business' taxable power sales due under RCW 
82.16.120 (1)(b) or one hundred thousand dollars, whichever is great­
er.

• Incentive payments to applicants in a utility-owned community 
solar project as defined in RCW 82.16.110 (2)(a)(ii) may only account 
for up to twenty-five percent of the total allowable credit. This 
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means that the amount of the light and power business's credit on its 
public utility tax made on production from all utility-owned community 
solar projects in total may not exceed twenty-five percent of the fis­
cal year limitation of one-half percent of the light and power busi­
ness's taxable power sales due under RCW 82.16.020 (1)(b) or one hun­
dred thousand dollars, whichever is greater. Thus, for example, if a 
light and power business's taxable power sales are six million dol­
lars, the maximum available credit is one hundred thousand dollars, 
which is greater than one-half percent of the six million dollar taxa­
ble power sales. Of that one hundred thousand dollar credit limit, the 
maximum amount of incentive payments to applicants in a utility-owned 
solar project is twenty-five thousand dollars.

• Incentive payments to participants in a company-owned community 
solar project as defined in RCW 82.16.110 (2)(a)(iii) may only account 
for up to five percent of the total allowable credit. This means that 
the amount of the light and power business's credit on its public 
utility tax made on production from all company-owned community solar 
projects in total may not exceed five percent of the fiscal year limi­
tation of one-half percent of the light and power business's taxable 
power sales due under RCW 82.16.020 (1)(b) or one hundred thousand 
dollars, whichever is greater. Thus, for example, if a light and power 
business has thirty million dollars in taxable power sales, the maxi­
mum total tax credit available to the light and power business is one 
hundred fifty thousand dollars. Of this one hundred fifty thousand 
dollar credit limit, the maximum tax credit that the light and power 
business can claim relative to incentive payments to participants in a 
company-owned community solar project is seven thousand five hundred 
dollars. Alternatively, the maximum tax credit that the light and pow­
er business can claim relative to incentive payments to applicants in 
a utility-owned solar project is thirty-seven thousand five hundred 
dollars.

Computation examples. The following table provides:

Taxable
power sales 
by the light 
and power 
business

Maximum tax 
credit (greater 
of .5% of total 
taxable power 

sales or 
$100,000)

Maximum 
amount of tax 

credit
available for 

incentive
payments in a 
utility-owned
community 
solar project

Maximum 
amount of tax 

credit available
for incentive 
payments in a 

company-owned
community
solar project

$5,000,000 $100,000 $25,000 $5,000
$50,000,000 $250,000 $62,500 $12,500
$500,000,000 $2,500,000 $625,000 $125,000

• The credit may not exceed the tax that would otherwise be due 
under the public utility tax described in chapter 82.16 RCW. Refunds 
will not be granted in the place of credits.

• Expenditures not used to earn a credit in one fiscal year may 
not be used to earn a credit in subsequent years.

(711) What if a light and power business claims an incentive pay­
ment in excess of the correct amount? For any light and power business 
that has claimed credit for amounts that exceed the correct amount of 
the incentive payable under RCW 82.16.120, the amount of tax against 
which credit was claimed for the excess payments will be immediately 
due and payable.

• The department of revenue will assess interest but not penal­
ties on the taxes against which the credit was claimed.

[ 41 ] OTS-7839.3

This rule was adopted June 6, 2016 and becomes effective July 7, 2016.  It may be used to determine tax liability 
on and after the effective date, until the codified version is available from the code reviser's office. 



• Interest will be assessed at the rate provided for delinquent 
excise taxes under chapter 82.32 RCW, retroactively to the date the 
credit was claimed, and will accrue until the taxes against which the 
credit was claimed are repaid.

PART VIII - APPEALS RIGHTS

(801) What are the appeal rights under the renewable energy in­
centive payment program? There are four different types of actions 
that could result in a right to an appeal. The four types of actions 
are the department of revenue:

• Denying a system's certification;
• Revoking a system's certification;
• Denying a manufacturer's certification of a product qualifying 

as made in Washington state; and
• Revoking a manufacturer's certification of a product qualifying 

as made in Washington state.
(a) Same appeal procedures for all four types of action. The de­

nial or revocation of a certification, described above, are all sub­
ject to the same appeal procedures described below. All the appeals 
involving this renewable energy incentive program are conducted as 
formal adjudicative proceedings under RCW 34.05.413 through 34.05.476 
and chapter 10-08 WAC.

(b) File your appeal petition within thirty days of receiving no­
tice of the department's action. If you want to contest the depart­
ment's action, you must file a timely appeal petition within thirty 
days of service of the notice of the agency action. RCW 34.05.010(19) 
defines "service" and includes both service by mail and personal serv­
ice.

The notice issued by the department will provide you with an ex­
planation of the department's reasons for the denial or revocation and 
advise you how you may appeal the decision if you disagree. The de­
partment's action will be final unless you file an appeal petition 
with the department within thirty days of service of the notice of the 
department's action. A form that may be used for contesting the action 
by the department is available from the department on its web site at 
((http://dor.wa.gov, entitled)) dor.wa.gov, titled: Appeal Petition.

(802) Presiding officer - Final order - Review. For both a denial 
of an application for certification and a notice of intent to revoke a 
previously approved certification, the presiding officer of a formal 
adjudicative proceeding will be the director, department of revenue, 
or such person as the director may designate. The presiding officer, 
whether the director of the department of revenue or such person as 
the director has designated, will make the final decision and will en­
ter a final order as provided in RCW 34.05.461 (1)(b).

(803) Petitions for reconsideration. RCW 34.05.470 governs peti­
tions for reconsideration and provides petitions for reconsideration 
must be addressed to or delivered to the presiding officer at the ad­
dress provided in the final order. The petition for reconsideration 
must be filed and served as required by WAC 10-08-110.

(804) Judicial review. Judicial review of the final order of the 
presiding officer is governed by RCW 34.05.510 through 34.05.598.
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