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Agency: Department of Revenue

Subject of possible rule making: WAC 458-20-17001 Government contracting—Construction, installations, or
improvements to government real property.

Statutes authorizing the agency to adopt rules on this subject: RCW 82.01.060(2) and RCW 82.32.300

Reasons why rules on this subject may be needed and what they might accomplish: The Department intends to update
this rule to ensure consistency with statutory language, improve readability, format to current standards, and provide
guidance on reporting requirements. See RCW 82.04.050; RCW 82.04.190; RCW 82.04.240; RCW 82.04.280; WAC 458-20-
134; WAC 458-20-170; WAC 458-20-171; WAC 458-20-190

Identify other federal and state agencies that regulate this subject and the process coordinating the rule with these
agencies: N/A

Process for developing new rule (check all that apply):

[0 Negotiated rule making

[0 Pilot rule making

1 Agency study

Other (describe) Parties interested in this rule making may contact the individual listed below. The public may also
participate by providing written comments throughout this rule making or by giving oral testimony at the public meeting or
public hearing.

Interested parties can participate in the decision to adopt the new rule and formulation of the proposed rule before
publication by contacting:
(If necessary)

Name: Patrick Watkins Name:
Address: PO Box 47453, Olympia, WA 98504-7453 Address:
Phone: 360-534-1539 Phone:
Fax: 360-534-1606 Fax:
TTY: 800-833-6384 TTY:
Email: patrickw@dor.wa.gov Email:
Web site: dor.wa.gov Web site:
Other: Other:

Additional comments: Written comments may be submitted by mail or email and should be directed to Patrick Watkins using
one of the contact methods above. Written and oral comments will be accepted at the Public Meeting.

Public Meeting Date: November 17, 2021 Time: 11:00 am

Public Meeting Location:

Conference Room TBD

6400 SW Linderson Way

Tumwater, WA

Contact Keith Dacus (KeithD@dor.wa.gov) for virtual attendance option
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Signature:

Name: Atif Aziz

Title: Rules Coordinator
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This draft is provided for discussion purposes only to determine what topics a possible proposed rule might address. This document
draft is under no circumstances to be used to determine a tax liability and/or eligibility for tax exemptions.

AMENDATORY SECTION (Amending WSR 86-10-016, filed 5/1/86)

WAC 458-20-17001 Government contracting—Construction, installa-
tlons, or 1mprovements to government real property (1) ((Speetad

EES AW troduction. This rule explains the

taxation of bus ses en government contracting"; i.e. con-—
structing, repairing, or improving new or existing bUlld—
ings or other structures oer, upon, or_above real property of or for
the United States, its i rumentalitd ,. Or a county or city housing
authority created pursua to chag 2 RCW. It also explains the
reporting reguirements for pers in these activities.

(a) Examples. Examples ] is rule identifyv a number of
facts and then state a general congc 5 uld be used only as
a general guide. The tax conseqguence ' ns must be deter-
mined after a review of all the facts

(b) Other rules that may apply
additional relevant information for
tracting or persons working with or

(1) WAC 458-20-134 Commercial or

(1i) WAC 458-20-170 Constructing a
buildings or other structures upon real property;

(1ii) WAC 458-20-171 Building, repairing or improvi
roads, etc., which are owned by a municipal corporation
subdivision of the state or by the United States and
primarily for foot or vehicular traffic;

(iv) WAC 458-20-190 Sales to and by the United
entities created by the United States—Doing busin
ervations—Sales to foreign governments.

(c) Definitions. The definitions in WAC 458-20-170 apply equally
for this rule, as appropriate. In addition, the terms "clearing land"
and "moving earth" include any grading or clearing of land, including
razing buildings or other structures, as well as well drilling, core
drilling, and digging holes, regardless of whether or not casing mate-
rials are installed.

(2) Business and occupation tax.

(a) Manufacturing. Government contractors that manufacture or
produce any tangible personal property for their own commercial or in-
dustrial use in performing government contracting activities must re-

SN

s may contain
ernment con-

es and certain
on federal res-
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This draft is provided for discussion purposes only to determine what topics a possible proposed rule might address. This document
draft is under no circumstances to be used to determine a tax liability and/or eligibility for tax exemptions.

port the wvalue of the property manufactured under the manufacturing
B&0O tax classification. See RCW 82.04.240. In these circumstances, the
government contractor is considered the consumer of the manufactured
product and should not report the value of the manufactured product on
either the retailing or wholesaling B&0 tax classifications. The mul-
tiple activities tax credit is not allowed on this transaction.

(b) Government contracting. Persons, including subcontractors,
engaged in constructing, repairing, decorating, or improving new or
existing buildings or other structures wunder, upon, or above real
property, including installing or attaching tangible personal property
( (Hherein—or—+& ete)) on the real property, and clearing land or mov-
ing earth, or the United States, i1ts instrumentalities, or
county or ing authorities of chapter 35.82 RCW are taxable
under the ontracting B&O tax classification ((ef—business
ard—ocegoats on the gross income from those activities. See
RCW 8 . The measure of the tax is the gross contract

O 1o VAW R W al Y/ a

+45))) (3) Retail sales
(a) Government contracti s excluded. The retail sales
tax does not apply to ((&he REERct—p el or anvy—part—there

ef+)) any portion of the contract e for gz siness activities
taxable under the government contragting B&Q assification de-
scribed in subsection (2) (b) of this ctio

(b) Materials. Prime and subco actg
it+es)) engaged in government contrac are
within—+the statutery definitieon—of)) dnsumers
and ( (are—reguired—te)) must pay retail sales tax
on all purchases of materials ((—imretuding)). Examples of cox
rials on which sales or use tax would apply include prefab
precast items, equipment, and other tangible personal pro
i+s)) dinstalled, applied, attached, or otherwise incorpg
government contracting work. ((Fhis)) Sales tax ap es ((fer—a3+
sgeh)) to the contractor's purchases (( ; ;
for drstallation, eLo., even Laougn)) NoLwl
purchase price of ((swek)) the property will be reimbursed by the gov-
ernment or housing authority in the gross contract price((—F—atse
appties) ), and notwithstanding that the contract ((may—eorntainr—an—im—
mediate—title —~esting—elauyse—whieh)) provides that the title to the

property vests in the government or housing authority immediately upon
its acquisition by the contractor.

( (6 —Atseo—Ethe—retail satles—tax—must—be Ppoid by government—<con—
£raecteors—upeon—+their)) (c) Tools and consumables. Government contrac-

tors must pay retail sales tax on purchases and leases or rentals of
tools, consumables, and other tangible personal property ((gased—b¥
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£hem)) they use as consumers 1in performing government contracting as
described in subsection (2) (b) of this section.
( (Use—Tax

++—TFhe)) (4) Use tax.
(a) Use tax applies ((@per)) to the wvalue of all materials,

equipment, and other tangible personal property ((porehased)) a Jov-—

ernment contractor purchases at retail, ((=eeguired)) acquires as a
bailee or donee, or ((maengfaetured)) manufactures or ((produeed—by—the
eeontracter)) p ~duces for commercial use or industrial use ((Fa—per-

SEMIRS—GOVerT cortracting)) and upon which ((re—retail——sates—tax
ba been } Y the contractor, its bailor, or its donor paid no
retail sa

a -4 .'

overnme O actors are required to remlt use tax
provided toolimg as well as property provi-
ent to the ntractor for installation or
vork.

(b)
on the value of governme
ded by the federal gove
inclusion in the contrac

(c) Either the pri cond
responsible for payment o#fdl the -
proof that one of these persons ha
cause both persons are "consumers"
82.04.190(6) .

Example 1. Prime Contracting LIL(

subcontractor may be held
le use tax unless there is
the department be-
roperty under RCW

ted States government to construct z ilitary base.
As part of the project, Prime Contra
cabinet storage units at their works i installs

the units in the newly constructed kit . ' ' LC must
report the value of the manufactured cabinets under the man
B&O tax classification. Prime Contracting LLC is also subj
tax on the value of the cabinets. The gross income from t
contract must be reported under the government contr
classification.

Example 2. Assume the same facts as Example 1,
tracting LLC, after manufacturing the cabinets, hi subcontractor,
Classy Cabinets Ltd., to install them. If Prime Contracting LLC does
not report and remit use tax on the value of the cabinets, Classy Cab-
inets would be responsible for payving the use tax. Both Prime Con-
tracting LLC and Classy Cabinets Ltd. will report their income from
the project under the government contracting B&0O tax classification.

Example 3. Assume the same facts as Example 1, except Prime Con-
tracting LLC hires subcontractor, Classy Cabinets Ltd., to build and
install the custom cabinets. In this scenario, Classy Cabinets Ltd. is
the manufacturer of the cabinet units and must report the value of the
manufactured cabinets under the manufacturing B&0O tax classification.
Both Prime Contracting LLC and Classy Cabinets ILtd. will report their
income from the project under the government contracting B&0O tax clas-

pt Prime Con-

[ 3] OTS-3384.2



This draft is provided for discussion purposes only to determine what topics a possible proposed rule might address. This document
draft is under no circumstances to be used to determine a tax liability and/or eligibility for tax exemptions.

sification. Classy Cabinets ILtd. is also subject to use tax on the
value of the cabinets. If Classy Cabinets Ltd. does not report and re-
mit use tax on the value of the manufactured cabinets, Prime Contract-
ing LLC would be responsible for paying the use tax.

(5) This rule does not apply to public road construction. See WAC
458-20-171.
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