CODE REVISER USE ONLY

PROPOSED RULE MAKING OFFICE OF THE CODE REVISER

STATEOF WASHINGTON

CR-102 (December 2017) e ey 18,2022

(Implements RCW 34.05.320)

Do NOT use for expedited rule making WSR 22-03-092

Agency: Department of Revenue

Original Notice
1 Supplemental Notice to WSR
UJ Continuance of WSR

Preproposal Statement of Inquiry was filed as WSR 21-22-027 ; or

1 Expedited Rule Making--Proposed notice was filedas WSR ______; or
[ Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1); or

[ Proposal is exempt under RCW ___ .

Title of rule and other identifying information: (describe subject) WAC 458-20-17001 titled, Government contracting —
Construction, installations, or improvements to government real property, is the rule that explains the taxation of businesses
engaged in government contracting and the reporting requirements for persons engaged in these activities

Hearing location(s):
Date: Time: Location: (be specific) Comment:

February 23, 2022 10:00am |Virtual Meeting Contact Keith Dacus at KeithD@dor.wa.gov for
login/dial-in information

Date of intended adoption: March 16, 2022 (Note: This is NOT the effective date)

Submit written comments to:

Name: Patrick Watkins

Address: PO Box 47453, Olympia, WA 98504-7453
Email: patrickw@dor.wa.gov

Fax: (360) 534-1539

Other:

By (date) February 25, 2022

Assistance for persons with disabilities:
Contact Julie King or Renee Cosare
Phone: (360) 704-5733 or (360) 704-5734
Fax:

TTY: 800-833-6384

Email:

Other:

By (date)

Purpose of the proposal and its anticipated effects, including any changes in existing rules: The Department is
updating this rule to ensure consistency with statutory language, improve readability, format to current standards, and provide
guidance on reporting requirements.
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Reasons supporting proposal: Businesses engaged in government contracting will find that the updates to the rule will
clarify statutory language while providing examples that will assist with reporting requirements.

Statutory authority for adoption: RCW 82.01.060(2); RCW 84.32.300

Statute being implemented: RCW 82.04.050; RCW 82.04.190; RCW 82.04.240; RCW 82.04.280.

Is rule necessary because of a:

Federal Law? O Yes No
Federal Court Decision? O Yes No
State Court Decision? O Yes No

If yes, CITATION:

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters: None

Name of proponent: (person or organization) Department of Revenue I Private
UJ Public
Governmental

Name of agency personnel responsible for:

Name Office Location Phone
Drafting: Patrick Watkins 6400 Linderson Way SW, Tumwater, WA (360) 534-1539
Implementation:  John Ryser 6400 Linderson Way SW, Tumwater, WA (360) 534-1605
Enforcement: John Ryser 6400 Linderson Way SW, Tumwater, WA (360) 534-1605
Is a school district fiscal impact statement required under RCW 28A.305.1357 ] Yes No

If yes, insert statement here:

The public may obtain a copy of the school district fiscal impact statement by contacting:

Name:

Address:

Phone:

Fax:

TTY:

Email:

Other:

Is a cost-benefit analysis required under RCW 34.05.328?

[J Yes: A preliminary cost-benefit analysis may be obtained by contacting:
Name:
Address:
Phone:
Fax:
TTY:
Email:
Other:

No: Please explain: This rule is not a significant legislative rule as defined by RCW 34.05.328.
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Regulatory Fairness Act Cost Considerations for a Small Business Economic Impact Statement:

This rule proposal, or portions of the proposal, may be exempt from requirements of the Regulatory Fairness Act (see
chapter 19.85 RCW). Please check the box for any applicable exemption(s):

[ This rule proposal, or portions of the proposal, is exempt under RCW 19.85.061 because this rule making is being
adopted solely to conform and/or comply with federal statute or regulations. Please cite the specific federal statute or
regulation this rule is being adopted to conform or comply with, and describe the consequences to the state if the rule is not
adopted.

Citation and description:

UJ This rule proposal, or portions of the proposal, is exempt because the agency has completed the pilot rule process
defined by RCW 34.05.313 before filing the notice of this proposed rule.

1 This rule proposal, or portions of the proposal, is exempt under the provisions of RCW 15.65.570(2) because it was
adopted by a referendum.

1 This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(3). Check all that apply:

O RCW 34.05.310 (4)(b) O RCW 34.05.310 (4)(e)
(Internal government operations) (Dictated by statute)
O RCW 34.05.310 (4)(c) O RCW 34.05.310 (4)(f)
(Incorporation by reference) (Set or adjust fees)
O RCW 34.05.310 (4)(d) O RCW 34.05.310 (4)(g)
(Correct or clarify language) ((i) Relating to agency hearings; or (ii) process
requirements for applying to an agency for a license
or permit)

I This rule proposal, or portions of the proposal, is exempt under RCW
Explanation of exemptions, if necessary:

COMPLETE THIS SECTION ONLY IF NO EXEMPTION APPLIES
If the proposed rule is not exempt, does it impose more-than-minor costs (as defined by RCW 19.85.020(2)) on businesses?

No  Briefly summarize the agency’s analysis showing how costs were calculated. The proposed rule does not
impose more than minor costs on businesses, as it does not propose any new requirements not already provided for in
statute. The proposed rule does not impose fees, filing requirements, or recordkeeping guidelines that are not already
established in statute.

L Yes Calculations show the rule proposal likely imposes more-than-minor cost to businesses, and a small business
economic impact statement is required. Insert statement here:

The public may obtain a copy of the small business economic impact statement or the detailed cost calculations by
contacting:

Name:
Address:
Phone:
Fax:
TTY:
Email:
Other:

Date: January 18, 2022 Signature:

Name: Atif Aziz M }

Title: Rules Coordinator /
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction,
exemption, or credit.

AMENDATORY SECTION (Amending WSR 86-10-016, filed 5/1/86)

WAC 458-20-17001 Government contracting—Construction, installa-
tlons, or 1mprovements to government real property (1) ((Speetad

EES AW troduction. This rule explains the

taxation of bus ses en government contracting"; i.e. con-—
structing, repairing, or improving new or existing bUlld—
ings or other structures oer, upon, or_above real property of or for
the United States, its i rumentalitd ,. Or a county or city housing
authority created pursua to chag 2 RCW. It also explains the
reporting reguirements for pers in these activities.

(a) Examples. Examples ] is rule identifyv a number of
facts and then state a general congc 5 uld be used only as
a general guide. The tax conseqguence ' ns must be deter-
mined after a review of all the facts

(b) Other rules that may apply
additional relevant information for
tracting or persons working with or

(1) WAC 458-20-134 Commercial or

(1i) WAC 458-20-170 Constructing a
buildings or other structures upon real property;

(1ii) WAC 458-20-171 Building, repairing or improvi
roads, etc., which are owned by a municipal corporation
subdivision of the state or by the United States and
primarily for foot or vehicular traffic;

(iv) WAC 458-20-178 Use tax and the use of
property;

(v) WAC 458-20-190 Sales to and by the United States and certain
entities created by the United States—Doing business on federal res-
ervations—Sales to foreign governments;

(vi) WAC 458-20-211 ILeases or rentals of tangible personal prop-
erty, bailments.

(c) Definitions. The definitions in WAC 458-20-170 apply equally
for this rule, as appropriate. In addition, the terms "clearing land"
and "moving earth" include any grading or clearing of land, including
razing buildings or other structures, as well as well drilling, core
drilling, and digging holes, regardless of whether or not casing mate-
rials are installed.

SN

s may contain
ernment con-

ible personal
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction,
exemption, or credit.

(2) Business and occupation tax.
(a) Manufacturing. Government contractors that manufacture or
produce any tangible personal property for their own commercial or in-
dustrial use in performing government contracting activities must re-
port the wvalue of the property manufactured under the manufacturing
B&O tax classification. See RCW 82.04.240. In these circumstances, the
government contractor is considered the consumer of the manufactured
product and should not report the value of the manufactured product on
either the retailing or wholesaling B&0O tax classifications. The mul-
tiple activities tax credit is not allowed on this transaction.
t contracting. Persons, including subcontractors,
ting, repairing, decorating, or improving new or
or other structures under, upon, or above real
1stalling or attaching tangible personal property
on the real property, and clearing land or mov-
ing the United States, its instrumentalities, or
sing authorities of chapter 35.82 RCW are taxable
ing B&0 tax classification ((ef—business
Q the gross income from those activities. See
aswre of the tax is the gross contract

+5%)) (3) Retail sales tax.
(a) Government contracting act
tax does not apply to ((EhRe—g=so
ef+)) any portion of the contract rice
taxable under the government contracti
scribed in subsection (2) (b) of this set

Or
B&O
ion.

(b) Materials. Prime and subcontractors ( (w
++4es)) engaged in government contracting are
within—the—statutery—definition—of)) "consumers" under
and ( (are—reguired—toe)) must pay retail sales tax ((
on all purchases of materials ((—iretuding)). Examples
rials on which sales or use tax would apply include
precast items, equipment, and other tangible person@

or use tax
common mate-
efabricated and
property ( (whieh

i+s)) dinstalled, applied, attached, or otherwise incorporated in their
government contracting work. ((Fkis)) Sales tax applies ((fer—att
sgekh)) to the contractor's purchases ((ef—tangible—personal—property
for—instatlation;—ete—7—even—though)) notwithstanding that the full

purchase price of ((swek)) the property will be reimbursed by the gov-
ernment or housing authority in the gross contract price((—F—atse
appties) ), and notwithstanding that the contract ((mey—ecentainr—an—Fm—
mediate—title —~esting——elause—whieh)) provides that the title to the

property vests in the government or housing authority immediately upon
its acquisition by the contractor.
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction,
exemption, or credit.

( (o r—PIseo—the—retait—sales—taxx—mast—PbePpaid Py goverament—cen—
£raecteors—upeon—+their)) (c) Tools and consumables. Government contrac-

tors must pay retail sales tax on purchases and leases or rentals of
tools, consumables, and other tangible personal property ((gased—b¥

£hem)) they use as consumers in performing government contracting as
described in subsection (2) (b) of this section.
( (Use—Tax

++—TFhe)) (4) Use tax.

(a) Use ax applies ((wper)) to the wvalue of all materials,
equipment, an er tangible personal property ((puwrehased)) a gov-—
ernment contracte purchases at retail, ((aeeguired)) acquires as a
bailee or O (marufaectured) ) manufactures or ((preduoeed—Pby—the
for commercial use or industrial use ((&a—per—
aeting)) and upon which ((re—retail—sates—tasx
e contractor, its bailor, or its donor paid no

264 =
c required to remit use tax
on the value of governmen 71ded g as well as property provi-
ded by the federal govern t to ontracto or installation or
inclusion in the contract work.

(c) Either the prime contracton
responsible for payment of the app
proof that one of these persons has
cause both persons are "consumers"
82.04.190(6) .

Example 1. Prime Contracting LLC
ted States government to construct a new mess hall on a mili
As part of the project, Prime Contracting LLC manufactures
cabinet storage units at their workshop, then delivers
the units in the newly constructed kitchen. Prime Contr
report the value of the manufactured cabinets under t
B&O tax classification. Prime Contracting LILC is al
tax on the value of the cabinets. The gross income
contract must be reported under the government ¢
classification.

Example 2. Assume the same facts as Example 1, except Prime Con-
tracting LLC, after manufacturing the cabinets, hires a subcontractor,
Classy Cabinets Ltd., to install them. If Prime Contracting LLC does
not report and remit use tax on the value of the cabinets, Classy Cab-
inets would be responsible for payving the use tax. Both Prime Con-
tracting LLC and Classy Cabinets Ltd. will report their income from
the project under the government contracting B&0O tax classification.

Example 3. Assume the same facts as Example 1, except Prime Con-
tracting LLC hires subcontractor, Classy Cabinets Ltd., to build and
install the custom cabinets. In this scenario, Classy Cabinets Ltd. is

tor may be held
less there is
partment be-
under RCW

anufacturing
ubject to use
the government
tracting B&O tax
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction,
exemption, or credit.

the manufacturer of the cabinet units and must report the value of the
manufactured cabinets under the manufacturing B&0O tax classification.
Both Prime Contracting LLC and Classy Cabinets Ltd. will report their
income from the project under the government contracting B&0O tax clas-
sification. Classy Cabinets ILtd. is also subject to use tax on the
value of the cabinets. If Classy Cabinets Ltd. does not report and re-
mit use tax on the value of the manufactured cabinets, Prime Contract-
ing LLC would be responsible for paying the use tax.

Example 4. Assume the same facts as Example 3, except the United
States governmeat provides Classy Cabinets Ltd. with a tool necessary
to install the ufactured cabinets. Classy Cabinets Ltd. is subject
to use tax o alue of the tool used. See RCW 82.12.010(7) and WAC
information on the use tax value of articles
ations. If Classy Cabinets Ltd. does not report
e value of the tool used, Prime Contracting LLC
or paving the use tax.
apply to public road construction. See WAC
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