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Agency: Department of Revenue

Subject of possible rule making: WAC 458-61A-214 Nominee.

Statutes authorizing the agency to adopt rules on this subject: RCW 82.01.060(2) and RCW 82.45.150.

Reasons why rules on this subject may be needed and what they might accomplish: The Department plans to amend
WAC 458-61A-214. WAC 458-61A-214, which describes the application of the real estate excise tax in transfers involving a
nominee. The proposed amendments are intended to resolve existing conflict within the rule, specifically by replacing the
example in WAC 458-61A-214(5)(b) with a new one. Presently, the example in subsection (5)(b) of the rule is in conflict with
the exemption requirements described in subsection (3) of the rule. The Department is also proposing several other
amendments to the rule in order to improve the rule’s clarity and usefulness.

Identify other federal and state agencies that regulate this subject and the process coordinating the rule with these
agencies: N/A

Process for developing new rule (check all that apply):

0 Negotiated rule making

0 Pilot rule making

1 Agency study

X Other (describe) Parties interested in this rule making may contact the individual listed below. The public may also
participate by providing written comments throughout this rule making process or by giving oral testimony at the public
meeting

Interested parties can participate in the decision to adopt the new rule and formulation of the proposed rule before
publication by contacting:
(If necessary)

Name: Brenton M Madison Name:
Address: PO Box 47453, Olympia, WA 98504-7453 Address:
Phone: 360-534-1583 Phone:
Fax: 360-534-1606 Fax:
TTY: 800-833-6384 TTY:
Email: BrentonM@dor.wa.gov Email:
Web site: dor.wa.gov Web site:
Other: N/A Other:

Additional comments: Written comments may be submitted by mail or email and should be directed to Brenton Madison using
one of the contact methods above.

Written and oral comments will be accepted at the Public Meeting.

Date: October 19, 2021

Time: 10:00 A.M.

Public Meeting Location: Telephonic/internet meeting only

Contact Keith Dacus at KeithD@dor.wa.gov for dial-in/login information.
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Date: September 15, 2021

Signature:

Name: Atif Aziz

Title: Rules Coordinator
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This draft is provided for discussion purposes only to determine what topics a possible proposed rule might address. This document
draft is under no circumstances to be used to determine a tax liability and/or eligibility for tax exemptions.

AMENDATORY SECTION (Amending WSR 05-23-093, filed 11/16/05, effective
12/17/05)

WAC 458-61A-214 Nominee. (1) Introduction. This rule describes
the application of the real estate excise tax in transfers involving a
nominee. A "nominee" is a person who acts as an agent on behalf of an-
other person in the purchase of real property.

(a) This rule includes examples that identify a set of facts and
then state a comclusion. These examples are only a dgeneral guide. The
(department) will evaluate each case on its par-
ticular fac i rcumstances.
to this rule, readers may want to refer to WAC
eferred" exchange.
sition. The initial acquisition of property by a
nomine y third-party purchaser (third party) is subject

The ((+atexr)) subsequent transfer of the

property third-party purchaser is subject to re-
al estate egeh)) all of the following require-
ments ((+s)

(a) The prope'
erty by the nomi

(b) The fuads ominee to acquire the property were
provided by the third par

(c) The agreement Ibg
gatty)) existed at the t
of the real property by

(d) In cases where a corporation, partnership,
association, trust or othe ird party legally existed at
the time of the initial acgu it operty by the nomi-
nee; and

((#e)) (e) (i) The subsequent
third party is not for a greater co
tial acquisition and the nominee dog
exchange for acting as an agent of f

(1i) In the case where the nomin ractor and
the subsequent transfer to the third p reflects the
completed construction contract, the retail sales tax is col ted on
the construction contract and remitted to the department. Sg o WAC
458-61A-104 Assignments.

n the initial purchase of the prop-

and the third party ((Fe—
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(4) Proof of payment. If the nominee 1s a licensed contractor

transferring to the ((Ehird—party—prineipad)) third party at the com-

pletion of a construction contract, proof of the payment to the de-
partment of retail sales tax on the construction contract must be at-
tached to the affidavit.
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This draft is provided for discussion purposes only to determine what topics a possible proposed rule might address. This document
draft is under no circumstances to be used to determine a tax liability and/or eligibility for tax exemptions.

( (Feor—esampltes)) Example 1. Bill contracted with ((Prix's)) ABC
Construction (ABC) to build a home for him on ((a=—%Fet—Phid)) an unim-

proved parcel of real property ABC will acquire. ((Phixt—buys—a—Fot))

ABC purchases the parcel of real property from Kevin, an unrelated in-
dividual, using funds provided entirely by Bill. Real estate excise
tax 1s paid on the sale from Kevin to ((PRit—Phril's—Censtruection))
ABC. ABC builds the home and collects retail sales tax from Bill on
the total construction contract, which is then remitted to the depart-
ment ( (ef—revenuwe—Phit's Construetion)). ABC files a real estate ex-
cise tax affidavit with the county, together with proof that retail
sales tax has n paid. Bill pays the full price for the new home and
the lot it
The trans

including the home and the 1ot it was built
is exempt from real estate excise tax, as ABC
pbehalf of Bill.

Ehe) ) Parties to a nominee arrangement must
provid C ey have met all the requirements necessa-
' eptable documentation includes a nota-
ore the date of the initial purchase,
perty on behalf of the third party,
onstrating the requirements of sub-
section (3) of been satisfied. Such documentation
may include, bu S 5, financial documentation evidencing
the nominee/third-party ationship existed from the time of the
original transfer, and confirming the soumce of the funds used to pur-
chase the property.

that the no
or other documentag
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guttetaims—Etitle—+to—ban-)) Example 2. Diana finds a home to buy in Ta-
coma. However, Diana, a member of the military, is called to active
duty outside of the country. Before deploying, Diana provides the
funds necessary to purchase the home, including the down payment, ear-
nest money, and closing costs, to a friend, Brent, who agrees to act
as a nominee on behalf of Diana. Brent finalizes the purchase of the
home and takes title in his name. REET is paid on this initial acquis-—
ition of the real property. When Diana returns from overseas, Brent
transfers the home to Diana. Diana does not provide Brent any valuable
consideration for the services provided. This transfer meets the nomi-
nee exemption requirements because:
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This draft is provided for discussion purposes only to determine what topics a possible proposed rule might address. This document
draft is under no circumstances to be used to determine a tax liability and/or eligibility for tax exemptions.

((#)r)) =+ Real estate excise tax was paid on the initial transac-
tion (acquisition of the real property by Brent, nominee);

e ] i ] Ve ieieiolod

Had—ret—Fntend—teo—havea—firmaneial —dnterest—Fn—the property~)) <+ The

funds used by Brent, nominee, to acgquire the real property were provi-
ded entirely by Diana, third party;

e The agreement between Brent, nominee, and Diana, third party,
existed at the me of the initial acquisition of the real property by
Brent; and

transfer of the real property from Brent to Di-
ater consideration than that of the initial ac-

it. The real estate excise tax affidavit re-
exemption must show the prior real estate
)) for the nominee's initial acguisi-
excise tax affidavit receipt and date

[ 3] 0TS-3252.2





