CODE REVISER USE ONLY

EXPEDITED RULE MAKING T STATE OF WASHINGTON

CR-105 (December 2017) e P12, 2022

(Implements RCW 34.05.353) WSR 22-09-029
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Title of rule and other identifying information: (describe subject) WAC 458-20-119 Sales by caterers and food service
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nursing homes, assisted living facilities, adult family homes and similar heath care facilities; WAC 458-20-169 Nonprofit
organizations; WAC 458-20-244 Food and food ingredients; WAC 458-20-249 Artistic or cultural organizations.

Purpose of the proposal and its anticipated effects, including any changes in existing rules: The department is
amending these rules to account for general updates, including readability, and to incorporate the following legislation:
Substitute Senate Bill 5034 (2021); House Bill 1296 (2021); House Bill 2390 (2020); and Substitute House Bill 2246 (2020).

Reasons supporting proposal: Updating these rules to reflect recently passed legislation provides readers with current
information.

Statutory authority for adoption: RCW 82.32.300, RCW 82.01.060

Statute being implemented: RCW 82.04.385, RCW 82.04.755, RCW 82.04.4290, and chapter 24.03A RCW.
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Enforcement: John Ryser 6400 Linderson Way SW, Tumwater, WA (360) 534-1605

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters: None.
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Expedited Adoption - Which of the following criteria was used by the agency to file this notice:
[ Relates only to internal governmental operations that are not subject to violation by a person;

Adopts or incorporates by reference without material change federal statutes or regulations, Washington state statutes,
rules of other Washington state agencies, shoreline master programs other than those programs governing shorelines of
statewide significance, or, as referenced by Washington state law, national consensus codes that generally establish industry
standards, if the material adopted or incorporated regulates the same subject matter and conduct as the adopting or
incorporating rule;

LI Corrects typographical errors, make address or name changes, or clarify language of a rule without changing its effect;

] Content is explicitly and specifically dictated by statute;

] Have been the subject of negotiated rule making, pilot rule making, or some other process that involved substantial
participation by interested parties before the development of the proposed rule; or
LI Is being amended after a review under RCW 34.05.328.

Expedited Repeal - Which of the following criteria was used by the agency to file notice:

[] The statute on which the rule is based has been repealed and has not been replaced by another statute providing
statutory authority for the rule;

[] The statute on which the rule is based has been declared unconstitutional by a court with jurisdiction, there is a final
judgment, and no statute has been enacted to replace the unconstitutional statute;

I The rule is no longer necessary because of changed circumstances; or

1 Other rules of the agency or of another agency govern the same activity as the rule, making the rule redundant.

Explanation of the reason the agency believes the expedited rule-making process is appropriate pursuant to RCW
34.05.353(4): The expedited rule-making process is appropriate for these rule updates because the Department is
incorporating changes resulting from 2020 and 2021 legislation.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROCESS THAT WILL ELIMINATE THE
NEED FOR THE AGENCY TO HOLD PUBLIC HEARINGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT
STATEMENT, OR PROVIDE RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EXPRESS YOUR OBJECTIONS IN
WRITING AND THEY MUST BE SENT TO

Name: Leslie Mullin

Agency: Department of Revenue

Address: PO Box 47467, Olympia, WA 98504-7467

Phone: (360) 534-1589

Fax: (360) 534-1606

Email: LeslieMu@dor.wa.gov

Other:

AND RECEIVED BY (date) June 20, 2022

Date: April 12, 2022 Signature:

Name: Atif Aziz Még
/ }

Title: Rules Coordinator
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings. Under no circumstances
is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

AMENDATORY SECTION (Amending WSR 12-07-060, filed 3/19/12, effective
4/19/12)

WAC 458-20-119 Sales by caterers and food service contractors.
(1) Introduction. This ((seetier)) rule explains Washington's business
and occupation (B&0O) tax and retail sales tax applications for sales
by caterers and food service contractors.

(a) Examples. This ((seetiern)) rule contains examples that iden-
tify a number o@f facts and then state a conclusion. These examples
should be useg y as a general guide. The tax results of other sit-
rmined after a review of all facts and circumstan-

72)) Other rules that may ap-
ply. ] ' ! rules may contain additional relevant

07 Requirement to separately state sales
tax—AG i i i ing sales tax.

1) 4 Restaurants, cocktail bars, taverns and
similar bu

((=)) btels, motels, boarding houses, room-
ing houses, resorts FETE : )) hostels, trailer camps, ((ete))
short-term renta Ying businesses.

((=)) (iv) ducational institutions, school dis-
tricts, student organizat nd private schools.

((=)) (v) WAC 458- Hospital nursing homes, ((bearding
hemes)) assisted 1living family homes and similar
health care facilities.

((+)) (wvi) WAC 458
erating as a private or com
state or foreign commerce.

((=)) (vii) WAC 458-20-189 Sale state of Washing-
ton((+)) and municipal corporatio ' unties, cities,
towns, school districts, and fire dig

((+)) (viii) WAC 458-20-190 Sa
certain entities created by the Uni
eral reservations—Sales to foreign gov,

((+)) (ix) WAC 458-20-244 Food and

(2) Sales by caterers. Sales of meals and prepared fo y ca-
terers are subject to the retailing B&0O and retail sales
sold to consumers. "Caterer" means a person who provid
and serves meals for immediate consumption at a locat]
the customer. The tax liability is the same whether t
pared at the customer's site or the caterer's site.
and retail sales taxes also apply when caterers
meals using ingredients provided by the customer.

(3) Food service contractors. The term "food service contractor"
means a person who operates a food service at a kitchen, cafeteria,
dining room, or similar facility owned by an institution or business.
Food service contractors may manage the food service operation on be-
half of the institution or business, or may actually make sales of
meals or prepared foods.

(a) Sales of meals. Food service contractors who sell meals or
prepared foods to consumers are subject to the retailing B&0O and re-
tail sales taxes on their gross proceeds of sales. For example, the
operation of a cafeteria which provides meals to employees of a manu-

gaged in the business of op-
air, rail or water in inter-

d States and
' ss on fed-

als are pre-
retailing B&O
epare and serve
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings. Under no circumstances
is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

facturing or financial business 1is generally a retail activity. The
food service contractor 1is considered to be making retail sales of
meals, whether payment for the meal is made by the employees or the
business, unless the business itself is reselling the meals to the em-
ployees.

In all cases where the meals are prepared at off-site facilities
not owned by the institution or business, the food service contractor
is considered to be making sales of meals and the retailing B&0O and
retail sales taxes apply to the gross proceeds of sale, or gross in-
come for sales £0 consumers.

(b) ice management. The gross proceeds derived from the
management o d service operation are subject to the service and

other bus ities B&O tax. These tax reporting provisions ap-
ply whet actually preparing the meals or prepared foods
is emp : stitution or business hiring the food service

contr > food service contractor itself. If the food

g nanages the food service operation on behalf
that institution or business is consid-
ered to ' . oviding the meals as a part of the serv-
' renders to its customers. These in-
efer to subsections (4) and (5) in
their B&O tax and retail sales tax

stitutions and busi
this ((seetiern))
liabilities.
Food servi
lowing activities:
(1) Food service co
cility which provides mes
or guests of a business
cility is the one actual

but is not limited to, the fol-

y a cafeteria or similar fa-

od for employees ((andter))
he business owning the fa-
Ils to its employees.

(ii) Food service co ((aneter)) or operating a
cafeteria, lunch room, or e exclusive use of
students or faculty at an educatio i r private school.
The educational institution or privaf these meals to
the students and faculty as a part i services. The
food service contractor is managing ion on behalf
of the institution, and is not makil als to the
students, faculty, or institution. Sal foods to
guests 1in such areas are, however,
retail sales taxes.

(iii) Food service contractors managing ((ardfex)) ting
the dietary facilities of a hospital, nursing home, or si i
tution, for the purpose of providing meals or prepare
patients or residents ((fkexreef)). These meals are pro
tients or residents by the hospital, nursing home, o
tion as a part of the services rendered by the in ution. The food
service contractor is managing a food service operation on behalf of
the institution, and is not considered to be making retail sales of
meals to the patients, residents, or institution. Sales of meals to
doctors, nurses, visitors, and other employees through a cafeteria or
similar facility are, however, subject to the retailing B&0O and retail
sales taxes.

(c) Examples.

(1) Example 1. GC Inc. is a food service contractor managing and
operating an on-site cafeteria for B College. This cafeteria is oper-
ated for the exclusive use of students and faculty. Guests of students
or faculty members, however, are allowed to use the facilities. All
moneys collected in the cafeteria are retained by B College. B College

d to the pa-
ilar institu-
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings. Under no circumstances
is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

pays GC's direct costs for managing and operating the cafeteria, in-
cluding the costs of the unprepared food products, employee salaries,
and overhead expenses. GC also receives a management fee.

GC Inc. is managing a food service operation. The measure of tax
is the gross proceeds received from B College. GC Inc. may not claim a
deduction on account of cost of materials, salaries, or any other ex-
pense. GC Inc.'s proceeds are subject to the service and other activi-
ties B&0O tax classification. B College is considered to be making re-
tail sales of meals to the guests and must collect and remit retail
sales tax on t gross proceeds of these sales. B College should refer
to WAC 458-20 to determine whether the retailing B&O tax applies.
DF Food Service contracts with Hospital A to man-
age and opé€ra ital A's dietary and cafeteria facilities. DF 1is
i fee for meals provided to Hospital A's patients.
all proceeds for sales of meals to physicians,
the cafeteria.
cived from Hospital A ((imp—regards—te)) re-—
the patients are derived from the man-
ation. These proceeds are subject to the
O tax classification. DF, however, 1is
ophysicians, nurses, and visitors in
pay retailing B&O tax, and collect
e gross proceeds derived from the

service
making retal
the cafeteria. DF
and remit retail
cafeteria sales.

(4) Retailing B&O a
consumers are subject to
to retail sales tax. How
ble for the following sa

(a) Prepared meals
gram for the aged as pro
Law 95-478 Title III) and RCW

(b) Prepared meals sold to or
sons, or low-income persons by a ( (s
zation organized under chapter 24.0
emption does not apply to purchase ( (roE—for-—
p¥refi€t)) nonprofit organizations, s whicChgeprovide the

1l sales taxes. The sales of meals to
O tax and generally subject
s tax exemption is availa-

-—administered nutrition pro-
Older Americans Act (Public

disabled per-
wonprofit organi-

(c) Prepared meals sold to the fed
458-20-190. ((¥)) However, meals sold to federal employees are taxable,
even 1f the federal employee will be reimbursed for the
meals by the federal government.

(5) Wholesale sales of prepared meals. Persons ma of
prepared meals to persons who will be reselling the mg are subject
to the wholesaling B&0O tax classification. I obtain ((xe-

e—eertificate o e5—m e )) a re-

seller permit((s)) for sales ((made—or—or—after raary———2046+) )
from their customers to document the wholesale nature of any sale as
provided in ( (WAC—458—-20—-102A——(Resate——certifieates——and)) WAC
458-20-102 ((+#))Reseller permits ( (}F—FEver—thouvgh—resale—ecertifiecates

(6) ((When—is)) Deferred sales or use tax ((due?)). If the seller
fails to collect the appropriate retail sales tax, the purchaser is
required to pay the deferred sales or use tax directly to the depart-
ment ( (=)) for many catering and food service items, as follows:
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings. Under no circumstances
is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

(a) Purchases of dishes, kitchen utensils, 1linens, and items
which do not become an ingredient of the meal, are subject to retail
sales tax.

(b) Retail sales tax or use tax applies to purchases of equip-
ment, repairs, appliances, and construction.

(c) ((Fhe)) Retail sales tax or use tax does not apply to purcha-
ses of food or beverage products ((whieh)) that are ingredients of
meals being sold at retail or wholesale.

(d) Purchases of food products and prepared meals by persons who
are not in thegbusiness of selling meals at retail or wholesale are
subject to t ctail sales tax. However, certain food products are

aEgterit pt ((ef)) from retail sales or use tax. ((+))See

WSR 15-21-092, filed 10/21/15, effective

cocktail bars, taverns and similar
is rule explains how Washington's
and retail sales tax apply to sales
and similar businesses. It
ages, and foods at prices ((imetusive
his rule also explains how
Caterers and persons who
iurant or similar Dbusiness
erers and food service con-

businesses. (1)
business and occ
by restaurants
discusses sales of meals
ef—the)) that include re
discounted and promotion
merely manage the oper
should refer to WAC 458
tractors, to determine thei

(a) Definition. Restaur
"restaurants, cocktail bars,
every place where prepared foods and
individuals, generally for consumptig

(b) Examples. This rule contai ify a number
of facts and then state a conclusion. ould be used
only as a general guide The tax resu i as must be
determined after a review of all facts '

v o T o W ot V o g a5 > @

beverage—satesy)) Other rules that may applv The followi rule
contain other relevant information:

((=)) (i) WAC 458-20-107 Requirement to separa
tax—Advertised prices including sales tax.

((=)) (dii) WAC 458-20-119 Sales by caterers an

meals are

d taverns. The term
businesses" means
d and served to
ere sold.

ay

state sales

ood service con-

tractors.
((»)) (iii) WAC 458-20-131 Gambling activities.
((+)) (iv) WAC 458-20-183 ((Amﬁsemeﬂ%r—{eefea%}eﬁr—aﬁé—p%yséea%

fitness—serviees)) Recreational services and activities.

((=)) A_L WAC 458 20 187 Tax respon51blllty of ((persens—owning

ehines)) vendlnq machlne owners and operators

((=)) (vi) WAC 458-20-189 Sales to and by the state of Washington
and municipal corporations, including counties, cities, towns, school
districts, and fire districts.

[ 4] 0TS-3696.2



This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings. Under no circumstances
is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

((=)) (vii) WAC 458-20-190 Sales to and by the United States and
certain entities created by the United States—Doing business on fed-
eral reservations—Sales to foreign governments.

((=)) (viii) WAC 458-20-243 Litter tax.

((=)) (ix) WAC 458-20-244 Food and food ingredients.

(2) Retailing B&O and retail sales taxes. Sales of meals and pre-
pared foods to consumers by restaurants, cocktail bars, taverns, and
similar businesses are subject to ((£ke)) retailing B&0O tax ((etassi-—
fieation)) and generally subject to retail sales tax. Retail sales tax
exemptions are ailable for the following sales of meals:

(a) Prep eals sold under a state-administered nutrition pro-
gram for t as provided for in the Older Americans Act (Public
Law 95-478 and RCW 74.38.040(6);

(b) ls sold to or for senior citizens, disabled per-
sons, @ rsons by a ((pet—fer—prefit)) nonprofit organi-
zatio chapter 24.03A or 24.12 RCW;

s sodd to the federal government. ((£See)) WAC
ver, s sold to federal employees are taxable,

@ s ill be reimbursed for the cost of the
: and
1 XL g RO Q 08 - 00QQ9 ENEZYEN AN a 3

458-20
even 1

meals by
(d) 7 S SESSAESS 3 S
3 oF ovided without specific charge by a
restaurant to itgs ploye Sgeh)) RCW 82.08.9995. These meals are

also exempt f B&O use tax. ((4))RCW 82.04.750 and
82.12.9995. ((+)) However 3 charge is made for meals to employ-
ees, retailing B&0O tax and retail sales apply.

For ((¥ke)) purpose of (d) o i subsection, the following

definitions apply:

(i) "Meal" means o
other than alcoholic beven F
section, "alcoholic beverage™ and
ings as provided in RCW 82.08.0293.

(ii) "Restaurant" means any es
and accommodation where food and be
public for immediate, but not necg
excluding grocery stores, mini-mark
taurant includes, but is not limited
fee shops, espresso shops or bars, con
icatessens, and cafeterias. It also includes space and acco
where food and beverages are sold to the public for immedi ump -
tion ((£ke®t)), 1f a separate charge is made for such food
es, and are located within:

* Hotels, motels, lodges, boarding houses, bed a
cilities;

* Hospitals, office buildings, movie theaters;

* Schools, colleges, or universities ((+—
made—forsuehfoodor beverages) ) .

Restaurants also include:

* Mobile sales units that sell food or beverages for immediate
consumption within a place, the entrance to which is subject to an ad-
mission charge; and

e Public and private carriers, such as trains and vessels, that
sell food or beverages for immediate consumption if a separate charge
is made for such food or beverages.

A restaurant is open to the public for purposes of this subsec-
tion (2) (d) if members of the public can be served as guests. "Restau-

or prepared food or beverages
purposes of (d) of this sub-

ave the same mean-

special space
y sold to the
umption, but

reakfast fa-
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings. Under no circumstances
is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

rant" does not include businesses making sales through vending ma-
chines or through mobile sales units such as catering trucks or side-
walk vendors of food or beverage items.

(3) Wholesaling B&0O tax. Persons making sales of prepared meals
to persons who will be reselling the meals are subject to the whole-
saling B&O tax classification. Sellers must obtain a copy of the pur-
chaser's reseller permit to document the wholesale nature of any sale
as provided in WAC 458-20-102 Reseller permits.

(4) Service and other business activities B&0O tax. Compensation
received from owners of vending machines for allowing the placement of
those machine the restaurant, cocktail bar, tavern, or similar
business is to the service and other business activities tax.
WAC 458-20 ons operating ((games)) contests of chance should
refer to 31 .

8 5559 moEteons—are—Sscheduted—Fto—expire—dJuly—I—2017

or use ta e seller fails to collect
the appropriate retail sales tax, laser 1s required to pay the
deferred sales or use taxX diree department.

(a) Retail sales ta se ies to purchases of dishes,
kitchen utensils, linens, and ite
of the meal.

(b) Retail sales tax or use ta;
ment, repairs, appliances, and constr

(c) Retail sales tax or use
food or beverage products that a

tion.
doe
in

purchases of
eals being

sold.

(d) Retail sales tax or use tax ases of
paper plates, paper cups, paper napkins, toothpicks, or any er ar-
ticles that are furnished to customers, the first actual u hich

renders such articles unfit for further use, when purchas
rants and similar businesses making actual sales of meal

((#+r)) (6) Combination business. Persons operati
of two kinds of food sales, of which one is the sal
(i.e., an establishment, such as a deli, selling
for consumption and in bulk quantities), should
458-20-244 for taxability information.

((#8¥)) (7) Discounted meals, promotional meals, and meals given
away. Persons who sell meals on a "two for one" or similar basis are
not giving away a free meal, but rather are selling two meals at a
discounted price. Both the retailing B&0O and retail sales taxes are
calculated on the reduced price actually received by the seller.

Persons who provide meals free of charge to persons other than
their employees are consumers of those meals. Persons operating res-
taurants or similar businesses are not required to report use tax on
food and food ingredients given away, even if the food or food ingre-
dients are part of prepared meals. For example, a restaurant providing

combination
prepared food
products ready
refer to WAC

[ 6] 0TS-3696.2



This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings. Under no circumstances
is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

meals to the homeless or hot dogs free of charge to a little league
team will not incur a retail sales or use tax liability with respect
to these items given away. A sale has not occurred, and the food and
food ingredients exemption applies. Should the restaurant provide the
little league team with soft drinks free of charge, the restaurant
will incur a deferred retail sales or use tax liability with respect
to those soft drinks. Soft drinks are excluded from the exemption for
food and food ingredients. ((4See)) WAC 458-20-244. ((3))

((#5¥)) (8) Sales of meals, beverages and food at prices that in-
clude retail sades tax. Persons may advertise and/or sell meals, bev-
erages, oOr a ind of food product at prices including retail sales
tax. Any pe ting to advertise and/or make sales in this manner
must clea this pricing method on the menus and other price

informat 0-107

( its, beer, and wine restaurant licensees. Res-
taura ' Jer the authority of a license from the liquor
(( ' rd to sell spirits, beer, and wine by the
glass i 3 g ion generally have both dining and cock-

tail 1ot TS wurcha31ng beverages or food in lounge
areas ma i ; sales slips, or dinner checks,
nor are they g i th menus.

wine restaurant licensees elect to
nclusive of the retail sales tax in
pricing method is used, notification
aded in the price of the beverages or
in a manner and location so
t entering employee work
ail sales tax has been col-
s when a notice is not pos-
sales slip or sales invoice

that retail sale
foods must be posted in
that customers can see
areas. The department py
lected or is included i
ted and the customer does
separately stating the reta

(b) The election to include rets
in one area of a location does not
from selling beverages or food at
tax in another. For example, a spi staurant 1li-
censee may elect to include the rets in the" pxrice charged
for beverages in the lounge area, ' n the din-
ing area is exclusive of the retail sal

(c) Spirits, beer, and wine restaurant licensees are not required
to post actual drink prices in the cocktail lounge areas. Howevex, if
actual prices are posted, the advertising requirements ess in
WAC 458-20-107 must be met.

the selling price
taurant operator
retail sales

+32¥)) (d) Examples.

((#=r)) (i) FExample 1. XYZ Restaurant operates both a cocktail
bar and a dining area. XYZ has elected to sell drinks and appetizers
in the bar at prices including the retail sales tax while selling
drinks and meals served in the dining area at prices exclusive of the
retail sales tax. There is a sign posted in the bar area advising cus-
tomers that all prices include retail sales tax. Customers in the din-
ing area are given sales invoices that separately state the retail
sales tax. As an example, a typical well drink purchased in the bar

[ 7] 0TS-3696.2



This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings. Under no circumstances
is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

for (($2-56)) $7.00 inclusive of the retail sales tax, 1s sold for
(($2=58)) $7.00 plus retail sales tax in the dining area. The pricing
requirements have been satisfied and the drink and food totals are
correctly reflected on the customers' dinner checks. XYZ may factor
the retail sales tax out of the cocktail bar gross receipts when de-
termining its retailing B&0O and retail sales tax liability.

((y)) (ii) FExample 2. RBS Restaurant operates both a cocktail
bar and a dining area. RBS has elected to sell drinks at prices inclu-
sive of retail sales tax for all areas where drinks are served. It has
a sign posted inform customers in the bar area of this fact and a
statement is on the dinner menu indicating that any charges for
drinks incl ail sales tax. Dinner checks are given to customers
] area that state the price of the meal exclusive
of retai the retail sales tax on the meal, and the drink

price sales tax. Because the business has met the
sign ‘t in the bar area and has indicated on the menu
that included in the price of the drinks, RBS may

out of the gross receipts received from
its taxable retail sales.
avern sells all foods and drinks at a
des the retail sales tax. However,
g structure on its menus or reader
boards. The grosg Tavern's food and drink sales are
subject to the retail sales taxes. Z Tavern has
failed to meet the condit or selling foods and drinks at prices
including retail sales ta Z Tavern may_maot assume ((¥kat)) the gross
i idymay not factor the retail

price ( (3
there 1s no mentlo

sales tax out of the gros

(10) Gratuities. representing donations or

not part of the selling pr ] . However, manda-
tory additions to the price by the labeled service
charges, tips, gratuities or otherwi e selling price
and are subiject to both the retailing ' es taxes.

AMENDATORY SECTION (Amending WSR 21-0 ' fective

1/9/21)

WAC 458-20-168 Hospitals, nursing homes, assisted i-
ties, adult family homes and similar health care faci (1) In-
troduction. This rule explains the application of bu ss and occupa-

tion (B&0O), retail sales, and use taxes to persons

* Hospitals as defined in RCW 70.41.020;
Nursing homes as defined in RCW 18.51.010;
Assisted living facilities as defined in RCW 18.20.020;

Adult family homes as defined in RCW 70.128.010; and
Similar health care facilities.

(a) Examples. This rule contains examples that identify a number
of facts and then state a conclusion. The examples should be used only
as a general guide. The tax results of other situations must be deter-
mined after a review of all of the facts and circumstances.

(b) ((What—other—rules—might—apply? The department—of —revenue

[ 8] 0TS-3696.2



This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings. Under no circumstances
is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

ef—health—eare-)) Other rules that may apply. Readers may want to re-
fer to the rules in the following list for additional information:

(1) WAC 458-20-102 Reseller permits.

(1i) WAC 458-20-111 Advances and reimbursements.

(iii) WAC 458-20-150 Optometrists, ophthalmologists, and opti-
cians

(iv) WAC 458-20-151 Dentists, audiologists, and other health care
providers ( () )—Dental laboratories((+)) and dental technicians.

(v) WAC 458-20-169 Nonprofit organizations.

(vi) WAC A458-20-178 Use tax and the use of tangible personal
property.

(vii) 0-18801 Medical substances, devices, and supplies
for human cribed for human use—Medically prescribed oxygen
—Prosthe i Mobility enhancing equipment—Durable medical

-233 Tax liability of medical and hospital serv-
and similar health care organizations.
ional services of hospitals. For ((tke))
rule, the following definitions apply:
pital is as defined in RCW 70.41.020.
thin the scope of chapter 71.12 RCW,
but only if they az ; ' under chapter 70.41 RCW.

* "Public hg ofit hospital" - Public or nonprofit
by the state or any of its political
nonprofit corporations.
to patients. ss income earned by hospi-
1 or pro 1 services to patients 1is

subdivisions or operated
(a) Hospital service

subject to B&O tax as shy ( (er able below. RCW 82.04.260.
((Reportineome FromProviding Persons i Fime Frame
or-Professional-Serviees May1;2010-and-After
For profithospitals lassifieati
Publ 1 S hospital ;

)

Report Income From
Providing Personal or

Professional Services Reporting Classificati
For profit hospitals For profit hospitals B&O
tax classification
Public and nonprofit Public or nonprofit
hospitals hospitals B&O tax

classification

Gross 1income earned for providing nonmedical ices, interest
received on patient accounts receivable, and amou earned for pro-
viding transcribing services to physicians are subject to service and
other activities B&O tax.

(b) Clinics and departments operated by hospitals. Gross income
earned by medical clinics and departments providing services to pa-
tients and operated by a hospital is subject to B&0O tax as shown in
( (Ehe—tabte—3n)) subsection (2) (a) of this rule, where the operation
of a medical clinic or department 1is covered by the hospital's 1i-
cense. If the clinic or department 1is not covered by the hospital's
license, the gross income earned by a medical clinic or department
providing services to patients is subject to B&0O tax under the service
and other activities B&O tax classification.
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(i) Example 1. Acme Hospital is a nonprofit hospital that has a
medical clinic that 1is physically located within the hospital. The
clinic is open only during ((reguotar—Pbusiness)) the hours of ((4))8:00
a.m. to 5:00 p.m.((¥+)),. and provides no domiciliary care or overnight
facilities to its patients. The medical clinic is covered under Acme
Hospital's hospital license. Gross income earned by the medical clinic
for providing patient care is subject to the Public and Nonprofit Hos-
pital B&O Tax Classification because the clinic is covered under the
hospital license.

(id) e 2. Mountain Hospital is a for profit hospital with a
cancer treat acility that is located one mile from the hospital
campus. The treatment facility provides the type of services
normally 0 hospitals to cancer patients but only during reg-
The cancer treatment facility is covered under

Gross income earned by the cancer treatment
the For Profit Hospitals B&0O tax ((as——sheown—3n
fa—ef—+this—rute)) classification because
the hospital's license.
and services. Amounts earned by public
ding educational programs and services
to B&O tax under the public or non-
the educational programs and serv-
, and essential part of the hospi-
ubject to B&0O tax under the service
assification. Educational services are
errelated, essential part of the hospi-
and incide to the provision of hospi-
programs and services of-
fficult or impossible to du-
because of the specialized

to the gene
profit hospitals c
ices are an integ
tal. Otherwise,
and other activities ((

considered an integral, i
tal only if they are uni
talization services. On
fered by a hospital tha
plicate by a person othe
body of knowledge, facilit
incidental to the provision of hosp

ceived from educational programs and ' ject to the serv-
ice and other activities B&O tax or
services could be provided by any i Cd ini trained lay
person.

(3) Personal and professional se ical clin-
ics, nursing homes, and similar healt income
earned by medical clinics, nursing homes, and similar healt e fa-

cilities for providing personal and professional services
to service and other activities B&0O tax. Physicians per
services are also subject to service and other activiti
gross income earned. Services provided are ones not in
lated, and an essential part of a hospital operation.

(4) Assisted living facilities and domiciliary e. For the pur-
pose of this rule, "assisted living facilities" and "domiciliary care"
have the same meaning as found in RCW 18.20.020. A preferential B&O
tax rate is provided by RCW 82.04.2908 to persons operating assisted
living facilities licensed under chapter 18.20 RCW. Persons operating
licensed assisted 1living facilities should report their gross income
derived from providing room and domiciliary care to residents under
the licensed assisted living facilities B&O tax classification. Refer
to subsection (9) (h) of this rule for B&0O tax deductions and exemp-
tions available to persons operating assisted living facilities.

(5) Hospitals or other health care facilities operated by the
state of Washington. Gross income earned by the state of Washington

on

[ 10 ] 0TS-3696.2



This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings. Under no circumstances
is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

for operating a hospital or other health care facilities, whether or
not owned by the state, is not subject to B&O tax.

(6) Nonprofit corporations and associations performing research
and development. A separate B&O tax rate applies to nonprofit corpora-
tions and nonprofit associations for gross income earned in performing
research and development within this state, including medical re-
search. See RCW 82.04.260.

(7) Sales of tangible personal property. Retailing B&O tax ap-
plies to sales of tangible personal property sold and billed separate-
ly from the performance of personal or professional services by hospi-
tals, nursing ies, assisted living facilities, adult family homes,
and similar care facilities. This includes charges for making
=cords. The seller must collect retail sales tax
from the mit the tax to the department unless the sale 1is
i fi law.
onal property used in providing medical services

to 1g B&Q, and retail sales taxes do not apply to
charge gible personal property used in providing
medical i y : ) even 1f separately billed. Tangible
personal ing medical services is not considered
to have bee the medical services simply because
those items are sep y i . These charges, even if separately
itemized, are fo ' services.

For example charges a patient for drugs physi-
cally administered by the | oital staff, the charges to the patient

iate tax classification as
of this rule based on the
)) However, charges for
elther for self-administra-
er than the seller, are sub-
specifically ex-
for detailed in-
ply to sales of

are subject to B&O tax
shown in ( (the—tabte—in)
hospital making the char
drugs sold to persons o
tion or administration by
ject to retailing B&O tax and reta
empt by law. Readers should refer to
formation regarding retail sales tax
prescription drugs and other medical

(b) Sales of meals. Although nerally con-
sidered to be a retail sale, hospita ' siasted living
facilities, and similar health care ' meals to

meals. Thus amounts earned by hospitals, nursing homes, liv-
ing facilities, and similar health care facilities i
meals to patients or residents are subject to B&O tax
services provided to those patients or residents. Such
subject to retail sales tax.

RCW 82.08.0293 and 82.12.0293 provide, respec
tax and use tax exemptions for prepared meals sold

unts are not

y, retail sales
senior citizens,

disabled persons, or low-income persons by a ((met—fer—prefit)) non-
profit organization organized under chapter 24.03A or 24.12 RCW. The
exemptions apply to sales of prepared meals to ((mret—fer—prefi¥t)) non-

profit organizations organized under chapter 24.03A or 24.12 RCW, that
provide the meals to senior citizens, disabled persons, or low-income
persons as a part of the patient services they render.

Hospitals, nursing homes, assisted living facilities, and similar
health care facilities may have restaurants, cafeterias, or other din-
ing facilities where meals are sold to doctors, employees, and visi-
tors. These sales of meals are subject to retailing B&0O and retail
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sales taxes. For additional information regarding the sale of meals,
including meals furnished to employees, refer to WAC 458-20-124.

(8) Industry reporting. This subsection discusses common report-
ing issues affecting persons operating medical or other health care
facilities.

(a) Adjustments to revenues. Many hospitals provide medical care
without charge or where some portion of the charge will be canceled.
In other cases, medical care is billed to patients at "standard" rates
but is later adjusted to reduce the charges to the rates established
by contract w' medicare, medicaid, or private insurers. In these
situations, ospital must initially include the total charges as
billed to ent as gross income unless the hospital's records

C amount of income to which it will be entitled un-
insurance carriers. Where tax returns are ini-
tially gross charges, an adjustment may be taken on fu-
the hospital has adjusted its records to re-
@llected. In no event may the hospital re-
£t gross income by amounts that were not
previous i 'se tax return. If the tax rate changes
from the st paid on the gross charges and the
time of the ] ( al must file amended tax returns to
report the B&O tax ion as finally completed at the rate
in effect when t i erformed.

(b) ((Wh - sequences ((when)) if a hospital con-
tracts with an independer actor to provide medical services at
the hospital((?)). When ospital contraets with an independent con-
tractor (service provider i al services, such as manag-
ing and staffing the hos lepartment, the hospital may
not deduct the amount pa provider from its gross in-
come. If, however, the pa liable for paying the serv-
ice provider, and the hospl bility, either pri-
marily or secondarily, for paying t other than as
agent for the patients, then the hog from its gross
income the amount it receives and pa

In addition, the service provig
activities B&O tax on the amount ea hOSplt laofor provid-
ing these services for the hospital. r subcon-
tracts with a third party, such as a p ici
vide medical services as an independent contractor, the se pro-
vider may not deduct from its gross income amounts paid to con-
tractor where the service prov1der is personally liable, i-
marily or secondarily, for paying the subcontractor.
hospital is alone liable for paying the subcontractor,
provider has no personal liability, either primari secondarily,
other than as agent for the hospital, then the s ce provider may
deduct from its gross income the amount it receivesVfrom the hospital
and pays to the subcontractor. For additional information regarding
deductible advances and reimbursements, refer to WAC 458-20-111.

(c) ((May)) Nursing homes and assisted living facilities may not
claim a B&0O tax exemption for the rental of real estate. ((2Ne=)) The
purpose of nursing homes is to provide medical care to their resi-
dents. The purpose of assisted living facilities is to assume general
responsibility for the safety and well-being of their residents and to
provide other services to residents such as housekeeping, meals, laun-
dry, and activities. Assisted living facilities may also provide resi-
dents with assistance with activities of daily living, health support
services, and intermittent nursing services. Because the purpose of

the service
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nursing homes and assisted living facilities is to provide services
and not to lease or rent real property, no part of the gross income of
nursing homes or assisted living facilities 1is exempted from B&O tax
as the rental of real estate.

(9) B&0O tax deductions, credits, and exemptions. This subsection
provides information about B&0O tax deductions, credits, and exemptions
available to persons operating medical or other health care facili-
ties.

Deductible amounts should be included in the gross income repor-
ted on the combined excise tax return and then identified on the ap-
propriate ded on detail line of the ((exeise—+as2)) return to deter-
mine the amo axable income.
ement organizations. RCW 82.04.326 provides a B&O
tax exe ‘ nts earned by a qualified organ procurement or-
].S.C. Sec. 273(b) in effect as of January 1,
hat the amounts are exempt from federal income

ions, and endowment funds. RCW 82.04.4282
or amounts received as contributions,
donations including grants, which are not in ex-
change for ¢ siness benefits. For example, a B&O
tax deduction is ions received by a public hospital,
as long as the do e any goods, services, or any busi-
ness benefits 1 her hand, a public hospital may not
take a B&0O tax deduction ts earned from a state university for
work-study programs or t because the university re-
ceives business benefits lents receive education and
training while enrolled degree programs.

(c) Adult family he provides a B&0O tax exemp-
tion for gross income de al and professional services
of adult family homes lice
services (DSHS), or which are specif
the rules of DSHS. This exemption do
vide home care services to clients igp esidences.

For the purpose of this rule, i has the same
meaning as in RCW 70.128.010.

(d) Nonprofit kidney dialysis and
nonprofit nursing homes and homes fo . .04.4289
provides a B&0O tax exemption for amounts earned as compens n for
services rendered to patients or from sales of drugs fo use
pursuant to a prescription furnished as an integral par es

rendered to patients by kidney dialysis facilities oper on-
profit corporation, nonprofit hospice agencies licens nder chapter
70.127 RCW, nonprofit nursing homes and homes for u mothers oper-
ated as religious or charitable organizations. Thi emption applies
only if no part of the net earnings earned by such @n institution in-
ures, directly or indirectly, to any person other than the institution
entitled to this exemption. This exemption is available to nonprofit
hospitals for income from the operation of kidney dialysis facilities
if the hospital accurately identifies and accounts for the income from
this activity.

Examples of nonprofit nursing homes include nursing homes operat-
ed by church organizations or by nonprofit corporations designed to
assist alcoholics in recovery and rehabilitation. Nursing homes and
homes for unwed mothers operated by governmental entities, including
public hospital districts, do not qualify for the B&0O tax exemption
provided in RCW 82.04.4289.
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(e) Government payments made to health or social welfare organi-
zations. RCW 82.04.4297 provides a B&0O tax deduction to health or so-
cial welfare organizations, as defined in RCW 82.04.431, for amounts
earned directly from the United States, any instrumentality of the
United States, the state of Washington, or any municipal corporation
or political subdivision of the state of Washington as compensation
for health or social welfare services.

( (Bffeetive—Pugust—3+—2043+5+)) RCW 82.04.4275 provides a B&O tax
deduction for amounts health or social welfare organizations receive
as compensationg for providing child welfare services under a govern-
ment-funded pxz )

not allowed, however, for amounts that are re-
ceived und npboyee benefit plan. For purposes of the deduction
provided . 4297, "employee benefit plan" includes any plan,
loyee benefit trust, or custodial arrangement
e Employee Retirement Income Security Act of
.S. Sec. 1001 et seqg., or that is described in
sectio 457, and 501 (c) (9) and (17) through (23)
of the e wof 1986, as amended, or a similar plan
maintained overnment, or a plan, trust, or custo-
dial arrange elf-insure benefits required by fed-
eral, state, or loc
(f) Amounts
federal or state
tion to:
* A public hospital
political subdivision; oz
* A nonprofit hospi
* A nonprofit commu
* A network of nonpro
as a health and social
82.04.431, for amounts earned as co
covered under the federal medicare
XVIII of the federal Social Securi
ren's health, or other program und

ealth service program subsidized by
82.04.4311 provides a B&O tax deduc-

a municipal corporation or

that qualifies
s defined in RCW
1lth care services
ed under Title
istance, child-

; or for the

state of Washington basic health . RCW. This
deduction applies to amounts received hird par-
ty from the qualified programs or plan pply to
amounts received from patient copayments or patient deduct For
purposes of the deduction provided by RCW 82.04.4311, nity

health center" means a federally qualified health center
42 U.S.C. Sec. 1396d as existed on August 1, 2005.

Example 3. Acme Hospital is a nonprofit hospita at qualifies
as a health and social welfare organization as fined in RCW
82.04.431. Acme receives $1,000 for providing heal are services to
Jane, who qualifies for the federal medicare program authorized under
Title XVIII of the federal Social Security Act. Jane 1is covered in a
health care plan that is a combination of medicare, which is B&0O tax
deductible by Acme, and a medicare plus plan, which is paid for by
Jane and 1s not B&O tax deductible by Acme. Jane pays $20 to Acme as
patient copayments. Medicare pays $600 to Acme for the health care
services, and the medicare plus plan pays $380. Acme may deduct only
the $600 received from medicare.

(g) Blood and tissue banks. Except as otherwise provided, RCW
82.04.324 provides a B&0O tax exemption for amounts earned by a quali-
fying blood bank, a qualifying tissue bank, or a qualifying blood and
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tissue bank to the extent such amounts are exempt from federal income

For the pusposes of this exemption, the following definitions ap-
ply:

(1) Qua blood bank. "Qualifying blood bank" means a blood
bank tha i f as an exempt organization under 26 U.S.C.
501 (c) (3 on June 10, 2004, that 1is registered under 21
C.F.R. isting on June 10, 2004, and whose primary busi-
ness llection, preparation, and pr006551ng of blood.

SN Ao R on LIPS A o Nl A
Sa / S O ACA

’
A-C -

ing blood bank"™ does not include a
comprehensive cance e 5 recognized as such by the National
Cancer Institute.
(ii) Quali g tis "Qualifying tissue bank" means a
tissue bank that qualifis 3 a exempt organization under 26 U.S.C.
501 (c) (3) as existing on e 10, 2004, registered under 21 C.F.R.
Part 1271 as existing om June 10, and whose primary bu81ness
purpose is the recovery,l process] ge, labeling, packaging, or
distribution of human bo ' t tissue and similar muscu-
loskeletal tissues, skin lve tissue, or human eye tis-
sue. "Qualifying tissue ba doe omprehensive cancer
center that is recognized as such b
(iii) Qualifying blood and ti
tissue bank" means a bank that quali
der 26 U.S.C. 501 (c) (3) as existin

ils registered

under 21 C.F.R., Parts 607 and 1271 2004, and
whose primary business purpose 1is preparation, and
processing of blood, and the recovery, rocessin storage babeling,

packaging, or distribution of human bone tissue, ligament e and

similar musculoskeletal tissues, skin tissue, and heart val

( (Bffeetiv Oct ol | 2N12 1 P DA i N R £ o
o1 T T T T IV VL—\JJ\JCJ. J., L.\JJ.J, LS i R wy A\ 5\ NP S S R R S U S i A \iu(.al.

A a a1 1 N .. T on
CEPAW t od o

sge—banks) ) "Quallfylng blood and tissue bank" doe include a com-
prehensive cancer center that is recognized as su by the National
Cancer Institute. ((Fhis—definition—ds——scheduted—to—expire—June—36+
26046+))

(h) Assisted living facilities. RCW 82.04.4337 provides a B&0O tax
deduction to licensed assisted living facility operators for amounts
earned as compensation for providing adult residential care, enhanced
adult residential care, or assisted 1living services under contract
with the department of social and health services authorized by chap-
ter 74.39A RCW to residents who are medicaid recipients. For the pur-
pose of this rule, "adult residential care," "enhanced adult residen-
tial care," and "assisted living services" have the same meaning as in
RCW 74.39A.0009.
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In addition, RCW 82.04.4264 provides a B&0O tax exemption for
amounts earned by a nonprofit assisted living facility licensed under
chapter 18.20 RCW for providing room and domiciliary care to residents
of the assisted living facility. For purposes of this rule, "nonprofit
assisted living facility" means an assisted living facility that 1is
operated as a religious or charitable organization, is exempt from
federal income tax under 26 U.S.C. Sec. 501 (c) (3), is incorporated un-
der chapter 24.03A RCW, is operated as part of a nonprofit hospital,
or is operated as part of a public hospital district.

(i) Comprehensive cancer centers. RCW 82.04.4265 provides a B&O
tax exemptio amounts earned by a comprehensive cancer center to
the extent nts are exempt from federal income tax. For purpo-

ses of thi omprehensive cancer center" means a cancer center
that has irmation that it 1is recognized by the National
Cancer comprehensive cancer center and that qualifies

as a ' ion under 26 U.S.C. Sec. 501 (c) (3) as existing

administered by the medical service pro-
vider. . deduction from the measure of tax for

reporting other activities classification of the
B&O tax ( ts earned by physicians or clinics
for drugs for inf inj on by licensed physicians or their

agents for human prescription. This deduction only
applies to amou
(1) Are separately
ments;
(1i) Do not exceed
(1ii) Are covered o
subsidized by the federa
For the purpose of thi
or required under a health r
eral or state government" include
directly from the patient to the phys
(A) "Federal rate" means the r; ich the federal
government or 1its agents reimburse i iption drugs
administered to patients as provid 1
drugs average sales price informatio
United States Department of Health an y 1index

amounts that "are covered
sidized by the fed-
copayments made

that succeeds it.

(B) The deduction 1is available on an "all or not asis
against the total amount earned for a specific drug charg fo-
tal amount earned by the physician or clinic for a spe ex—

mount earned
yment received
n or clinic may
he federal reim-

ceeds the federal reimbursement rate, none of the tot
qualifies for the deduction (including any required
directly from the patient). In other words, a physi
not simply take an "automatic" deduction equal to
bursement rate for each drug.

(C) For physicians or clinics reporting taxes on the accrual ba-
sis, the total amount charged for a drug must be included in the gross
income at the time of billing if it is in excess of the federal rate.
However, in some cases the gross income from charges may be adjusted,
as indicated in subsection (8) (a) of this rule. If such an adjustment
to gross income is appropriate, the exemption discussed in this sub-
section may also be taken at the time of billing if the adjustment
leaves the physician or clinic contractually liable to receive a total
amount, ((+4))including any copayment received from the patient((}))
that does not exceed the federal rate.
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(10) Sales, use, and other specified taxes deductions and exemp-
tions. Unless otherwise exempt by law, hospitals, nursing homes, adult
family homes, assisted living facilities, and similar health care pro-
viders are required to pay retail sales tax on purchases of egquipment
and supplies. The deductions and exemptions listed in this subsection
are available to qualified persons.

(a) For the purpose of this subsection, the following definitions
apply:

(i) "Chemical" means any catalyst, solvent, water, acid, oil, or
other additivegthat physically or chemically interacts with blood,
bone, or tiss

(11)

" for the purposes of RCW 82.08.02807 means any

item of sonal property including, but not limited to,
bags, pac g sets, filtering materials, testing reagents,
antise ants, used or consumed in performing research
on, Y, processing, storing, packaging, distributing,
or 5

means any item of tangible personal
property and replacement parts for such tangible
personal nprehensive cancer center for the pur-

pose of perfov
ing, packaging,
term includes ta

(A) Provide

ocuring, testing, processing, stor-
using blood, bone, or tissue. The
d)perty used to:

ent of blood, bone, or tissue;

tune, verify, align, regulate, test,
i and

mployees or others present
during research on, pro ocessing, storing, packag-
ing, distributing, or us r tissue.

(iv) "Research" S ) ied research that has as its
objective the design, ting, marketing, or
commercialization of a product,

(b) Temporary medical housing pr or social wel-
fare organization. RCW 82.08.997 pro from state and
local retail sales taxes and lodging edical hous-
ing provided by a health or socia i . The term
"health or social welfare organizatio i 2.04.431.
"Temporary medical housing" means tran

(C) Protect the hea

guardian, or other persons necessary to the patient's menta ysi-
cal well-being.

(1) The exemption applies to the following taxes:

(A) Retail sales tax levied under RCW 82.08.020;

(B) Lodging taxes levied under chapter 67.28 RC

(C) Convention and trade center tax levied u chapter 36.100
RCW;

(D) Public facilities tax levied under RCW 36.100.040; and

(E) Tourism promotion areas tax levied under RCW 35.101.050.

(ii) The exemptions in this subsection apply to charges made for
"temporary medical housing" only:

(A) While the patient is receiving medical treatment at a hospi-
tal required to be licensed under RCW 70.41.090 or at an outpatient
clinic associated with such hospital, including any period of recuper-
ation or observation immediately following such medical treatment; and

(B) By a person that does not furnish lodging or related services
to the general public.
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(c) Purchases for resale. Purchases of tangible personal property
for resale without intervening use are not subject to retail sales
tax. Persons purchasing tangible personal property for resale must
furnish a copy of their reseller permit to the seller to document the

wholesale nature of the sale. ((Reselder—permits—replaced—Fresate—cer—
Hfieates—effective Janvary—+—26460+))

(d) Sales of medical supplies, chemicals, or materials to a com-
prehensive cancer center. RCW 82.08.808 and 82.12.808 provide, respec-
tively, retail sales tax and use tax exemptions for sales of medical
supplies, chemigcals, or materials to a comprehensive cancer center.
These exemptig do not apply to sales of construction materials, of-
fice equipme ilding equipment, administrative supplies, or vehi-
cles.

les of
organi
respecti

ical supplies, chemicals, or materials to organ
ions. RCW 82.08.02807 and 82.12.02749 pro-
Vi retail sales tax and use tax exemptions for
chemicals, or materials to organ procure-
er RCW 82.04.326. These exemptions do not
ion materials, office equipment, build-
pplies, or vehicles.

o remit deferred sales or use tax.
If the seller does ail sales tax on a retail sale, the
i ' tax, ((4))commonly referred to as
tax directly to the department un-
ly exempt by law. For detailed infor-
refer to WAG,458-20-178.

red sales or use tax. Per-
2quired to file tax returns
>n their combined excise tax
n does not have a separate

14

sale

less the purchases are sp
mation regarding the use

(a) («(

should report deferred
return. As the combined
line for reporting deferred
liability on the use tax line. If a
bility is incurred by a person who
with the department, the person must
Tax Return" and remit the appropria

(b) ((Where—ean—TI —obtain—a))
at dor.wa.gov, or by calling the dep rmation
center at ((F+—8660—647+—7+466)) 1-360-705-6705.

AMENDATORY SECTION (Amending WSR 20-21-104, filed 10/
11/21/20)

effective

WAC 458-20-169 Nonprofit organizations. (1) Introduction. Un-
like the tax systems of most states and the federal government, Wash-
ington's tax system, including its primary business tax, applies to
the activities of nonprofit organizations. Washington's business and
occupation (B&0O) tax is 1imposed on all entities that generate gross
receipts or proceeds, unless there is a specific statutory exemption
or deduction. This rule explains how the B&O, retail sales, and use
taxes apply to activities often performed by nonprofit organizations.
Although some nonprofit organizations may be subject to other taxes
((#e=g=)) such as the public utility tax or insurance premium taxes
on income from utility or insurance activities((})), these taxes are
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not discussed in this rule. The rule describes the most common B&O,
retail sales, and use tax exemptions and deductions that are specifi-
cally provided to nonprofit organizations by state law. Other exemp-
tions or deductions not specific to nonprofit organizations may also
apply.

(a) Examples. This rule contains examples that identify a number
of facts and then state a conclusion. These examples should be used
only as a general guide. The tax results of other situations must be
determined after a review of all facts and circumstances.

(b) Other xules that may ((be—=relevant)) apply. Rules in the fol-
lowing list ontain additional ((xetewant)) information for non-
profit orga :

(1) W

167 Educational institutions, school districts,
studen and private schools ((+

ospitals, nursing homes, assisted 1living
facil ' and similar health care facilities((+

“+++))) Recrea nal s nd activities.
(v) WAC 458- 49 cultural organizations ( (+—and
) )

ade’“shows, conventions and seminars.

(vi) WAC 458-20-256
(2) Registration ang eporting requixements. Nonprofit organiza-

tions ( (wikh 6-060—-e rre—pe e A—5FO S S S
andte SES “"‘ o7 w e d to—theB&O—tase—or that);
are subject to the regics W

bed in WAC 458-20-101. Whed _Tedgs

depends upon the level and €ype o X
required to collect or pay to the d

((rets ate s Sy

ing reqguirements as descri-
g and reporting are regquired
the nonpéofit organization is
enue (department)

(3) Filing combined excise tax returns. Nonprofit offganize ons
making retail sales that require the collection of re salesVtax
must file an excise tax return, regardless of the nal level of
gross recelipts or gross income and whether or not a &0 tax 1is due.
For information on when a taxpayer may qualify fo 2 small business
B&O tax credit, see WAC 458-20-104 Small business tax relief based on
income of business. The excise tax return with payment is generally
filed on a monthly basis. Under certain conditions the department may
authorize taxpayers to file and remit payment on either a quarterly or
an annual basis or be placed on an "active nonreporting" status by the
department. For information on how reporting frequencies are assigned

to taxpayers, see WAC 458-20-22801 Tax reporting frequency, and WAC
458-20-101.
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(4) General tax reporting responsibilities. While Washington
state law provides some tax exemptions and deductions specifically for
nonprofit organizations, these organizations otherwise have the same
tax-reporting responsibilities as for-profit organizations.

(a) Business and occupation tax. Chapter 82.04 RCW imposes a B&O
tax on every person with substantial nexus in Washington ((4see—REcH

82-04-0867))) gaged in business activities within this state, unless
the income i 2cifically exempt or deductible under state law. RCW
82.04.067. tax applies to the wvalue of products, gross pro-
ceeds of oss 1income of the business, as the case may be.
RCW 82.04

x classifications. Chapter 82.04 RCW provides a
ons that apply to specific activities. The most
ications applying to income received by nonprof-
it organi ' iling, wholesaling, and service and other
i 82.04.250, 82.04.270, and 82.04.290.
e than one kind of business activity,
it must repoz om each activity under the appropri-
ate tax classifica . 40 (1) .

(ii) Measure T common measures of the B&O tax are
"gross proceeds g income of the business."™ RCW
82.04.070 and 82.04.080, vely. These measures include the wval-
ue proceeding or accruing from the sale tangible personal property
' for the cost of property
discounts paid, delivery

ommon B&O
classifics

sold, cost of materials

costs, taxes, losses, or .
(b) Retail sales ta rganization must collect and

remit retail sales tax on a . ~

ically exempt by statute. Examples O

may apply to nonprofit organizations
(i) Sales of certain food prod

Food and food ingredients ((}++)).2:

(11) onstruction materials pu ocial wel-
fare organization for new constructio ng to be
licensed as a family foster home for . e)) RCW
82.08.02915((3+)). New construction includes renovating an isting

structure to provide new housing for youth in crisis; and

(iii) Fund-raising acthltles ((4see)) 1n subsectlv
this rule ( (3= :
%H%G—Ee—pfe%ée—ﬁew—heﬁﬁﬂﬂg—feﬂeﬁ%hﬂﬂ%—eﬁw : : E53+5) ) .

A nonprofit organization must pay retail sales
chases goods or retail services for its own use as onsumer, unless
the purchase is specifically exempt by statute. Items purchased for
resale without intervening use are purchases at wholesale and are not
subject to the retail sales tax if the seller takes from the buyer a
copy of the buyer's reseller permit. The reseller permit documents the
wholesale nature of any sale. (( i
Hfieates——effeetive Janvary—3+—2046<)) For additional information on
reseller permits see WAC 458-20-102 Reseller permits.

(c) Use tax. The use tax is imposed on every person, including
nonprofit organizations, using tangible personal property within this
state as a consumer, unless such use is specifically exempt by stat-
ute. The use tax applies only if retail sales tax has not previously
been paid on the item. The rate of tax is the same as the retail sales

when it pur-
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tax rate that applies at the location where the property is first
used.

A common application of the use tax occurs when items are pur-
chased from an out-of-state seller who has no presence in Washington.
When the out-of-state seller does not collect Washington's retail
sales or use tax, the buyer is statutorily required to remit use tax
directly to the department. For more information on use tax and the
use of tangible personal property, see WAC 458-20-178 Use tax and the
use of tangible personal property.

Except forg fund-raising, use tax exemptions generally correspond
to retail salg ax exemptions. For example, the use tax exemption for
constructio als acquired by a health or social welfare organi-
uction of alternative housing for youth in cri-

sis, as a family foster home ((4)) in RCW
82.12.0 esponds with the retail sales tax exemption de-
scribe i (4) (b) of this rule for purchasing these con-

donated items. RCW 82.12.02595 provides
a use ta a1l property donated to a nonprofit char-

(A) Ts i onprofit charitable organization and
the donor, 1f the i
as a consumer ( (=
(B) Applies
ing the property into
property for no charge ( (+

operty by a donor who is incorporat-
ofit organization's real or personal

(C) Applies to anot
to a charitable nonprofi
bailed to that person by
ded that person uses the
purpose for which the property was
ble nonprofit organization. ((

(I) Example 1. A hardware stor
washer to a nonprofit community cer
community center bails this washer

property originally donated
t is subsequently donated or
onprofit organization, provi-
of the charitable
d to the charita-

cleanup, the
igs neighbor-

(IT) Example 2. A car 1is donated to a church for it
the church gives that car to its pastor. The pastor mus
on the car because it serves multiple purposes. It serv
charitable purpose, but it also acts as compensation t
is available for the pastor's personal use, so th
would not qualify for the exemption as a gift of ated items. The
subsequent donation of property from the charity o another person
must be solely for a charitable purpose. If the property is donated or
bailed to the third party for a charitable purpose in line with the
nonprofit organization's charitable activities, generally((+)) no ad-
ditional proof is required that this was the charitable purpose for
which the property was originally donated.

(ii) Use tax implications with respect to fund-raising activi-
ties. Subsection (5) (g) of this rule explains that a retail sales tax
exemption is available for certain fund-raising sales. However, there
is usually no comparable use tax exemption provided to the ( (bwyert
wser)) buyer or user of property purchased at these fund-raising
sales. While the nonprofit organization is not obligated to collect
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use tax from the buyer, the organization is encouraged to inform the
buyer of the buyer's possible use tax obligation.

(iii) Contests of chance. RCW 82.12.225 provides a use tax exemp-
tion for the use of any article of personal property, purchased or re-
ceived as a prize in a contest of chance, as defined in RCW 82.04.285,
from a nonprofit organization or a library, if the value is less than
the current wvalue limit. This exemption only applies if the gross in-
come from the sale by the nonprofit organization or library is exempt
under RCW 82.04.3651.

(A) The rrent value limit is ( (swetve—thotvsand—dettars))
$12,000. Begisn in 2020, the wvalue limit must be adjusted annually
each Decembe flation. The department will calculate an adjusted
value 1limi in the next calendar vyear, using the consumer
price ing seattle area. Adjusted value limits may not de-
Ccrease o the next. If an adjusted value limit calcula-
sumer price index results in less than the cur-
current year's value limit will apply in
Adjusted value limits are published on
s ke effect January 1lst for the following

apply to (c) (iii) of this subsec-
uires otherwise:
(I) "Consume i ans the consumer price index for all
J) as calculated by the United States
cessor agency.
aphic area sample that in-

Bureau of Labor Statistics
(IT) "Seattle area"
cludes Seattle and surro
(5) Exemptions. The
exempt from tax. As suc
gross income if the organ
turn.

of income are specifically
be included or reported as
red to file an excise tax re-

ts from B&O tax
1t family homes
ment of social

(a) Adult family homes. RCW
amounts received by licensed adult fa
that are exempt from licensing under
and health services.

(b) Nonprofit assisted living ‘fa
from B&0O tax amounts received by a no
licensed under chapter 18.20 RCW for
care to residents of the assisted living facility.

64 exempts
facility

W Y 3 & W O C a

e~)) For the purposes of this

Fremes dn—the —otatutb
terms:

(1) "Domiciliary care" has the meaning provided iz
and

(1i) "Nonprofit assisted living facility" an assisted liv-
ing facility that is operated as a religious or charitable organiza-
tion, is exempt from federal income tax under 26 TU.S.C. Sec.
501 (c) (3), 1is incorporated under chapter 24.03A RCW, 1is operated as

part of a nonprofit hospital, or is operated as part of a public hos-
pital district.

(c) Camp or conference centers. RCW 82.04.363 and 82.08.830, re-
spectively, exempt from B&O tax and retail sales tax amounts received
by a nonprofit organization from the sale or furnishing of certain
items or services at a camp or conference center conducted on property
exempt from the property tax under RCW 84.36.030 (1), (2), or (3). For
information about property tax exemptions that may apply see: WAC
458-16-210 ((#))Nonprofit organizations or associations organized and
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conducted for nonsectarian purposes((¥)); WAC 458-16-220 ((+))Church
camps ((¥+)); and WAC 458-16-230 ((#4))Character building organiza-
tions ((3)) .

Amounts received from the sale of the following items and serv-
ices are exempt:

(i) Lodging, conference and meeting rooms, camping facilities,
parking, and similar licenses to use real property;

(ii) Food and meals;

(iii) Books, tapes, and other products, including electronically
transferred items, available exclusively to the participants at the
camp, conferen or meeting and not available to the public at large.

(d) Ch resource and referral services. RCW 82.04.3395 ex-
empts amounts received by nonprofit organizations for
providing resource and referral services. Child care re-
source vices do not include child care services provi-
ded dd

vices. RCW 82.04.368 exempts from B&O tax
amount i organizations for providing specialized
credit a services include:
(1) nd community credit education programs
including cr
(1i) Obtaining
debt in an order
(iii) Estak
grams for debtors;
(iv) Providing advig
(1), (ii), or (iii) of t
(f) Day care provid
tax amounts received by
for periods of less than
is exempt from property tax 5
(g) Fund-raising. RCW 82.04.36
exempt from B&O tax and retail sales
fund-raising activities.
These exemptions apply only tg

care of children of any age
24 hours, provided the church

73, respectively,
ived from certain

ome received
e received
it entity
on a consignment basis 1is exempt from
quirements are satisfied. The nonprofit organization is gen y re-
sponsible for collecting and remitting retail sales tax o ross
proceeds of sales when selling items for another person. n-
al information on the taxability of sales by agents, and
other similar types of sellers see WAC 458-20-159.

((rualify?)) .

(1) ((What)) OQualifying nonprofit organizati
Nonprofit organizations that qualify for this exemp are those that

are:

(A) A tax-exempt nonprofit organization described Dby section
501 (c) (3) (educational and charitable), 501 (c) (4) (social welfare), or
501 (c) (10) (fraternal societies operating as lodges) of the Internal

Revenue Code; or

(B) A nonprofit organization that would qualify for tax exemption
under section 501 (c) (3), (4), or (10) except that it is not organized
as a nonprofit corporation; or

(C) A nonprofit organization that does not pay 1its members,
stockholders, officers, directors, or trustees any amounts from its
gross 1income, except as payment for services rendered, does not pay
more than reasonable compensation to any person for services rendered,
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and does not engage in a substantial amount of political activity. Po-
litical activity includes, but is not limited to, influencing legisla-
tion and participating in any campaign on behalf of any candidate for
political office.

(ii) Qualifying fund-raising activities. For the purpose of this
exemption, "fund-raising activity" means soliciting or accepting con-
tributions of money or other property, or activities involving the an-
ticipated exchange of goods or services for money between the solicit-
ing organization and the organization or person solicited, for fur-
thering the goads of the nonprofit organization. The following are ex-

Money raised by a nonprofit charitable group from
its annua > fund drive to fund its homeless shelters where
nothing i return for a donor's pledge is exempt as fund-
raising ' ' of money to further the goals of the nonprofit

nonpkofit group organized as a community play-
house s fund drive. The group gives the caller a
i ion trip depending on the amount of
pledge . community playhouse does not sell or
exchange the j ers, or trips for cash or property,
except during this ' . e money is used to produce the next
season's plays. rom the pledges is exempt from both
B&O tax and retéd e extent these amounts represent an
exchange of goods and servi or money to further the goals of the
nonprofit group. The mon earned from the pledges above the value of
the goods and services es ' as a fund-raising contribu-
tion of money to further onprofit organization.

(C) Example 5. A n€ s 1ice cream bars at booths
leased during the two-wee county fairs, for a total of
six weeks during the vyear, camps intained by the non-
profit group. The money earned from i

term contri-
ips, gifts,
a donor,

(iii) Contributions of money o
butions includes grants, donations,
awards, and any other transfer of mone
provided the donor receives no signif
fits in return for making the gift. For example, an amount r
a nonprofit educational broadcaster from a group that con
ceipt on the nonprofit broadcaster airing its seminars i
tribution regardless of how the amount paid is titled twovor-
ganizations.

It is not unusual for the person making a gif
accountability for how the gift is used as a condi n for receiving
the gift or future gifts. Such gifts remain exempt, “Yprovided the "ac-
countability" required does not result in a direct benefit to the do-
nor. ((+))Examples of direct benefits to a donor ((are+)) may include
money given for a report on the soil contamination levels of land
owned by the donor, medical services provided to the donor or the do-
nor's family, or market research benefiting the donor directly((})).
This "accountability" can take the form of conditions or restrictions
on the use of the gift for specific charitable purposes or can take
the form of written reports accounting for the use of the gift. Public
acknowledgment of a donor for the gift is not a significant service or
benefit.

require some
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(iv) Nonqualifying fund-raising activities. Fund-raising activity
does not include the operation of a regular place of business in which
services are provided or sales are made during regular hours such as a
bookstore, thrift shop, restaurant, legal or health clinic, or similar
business. It also does not include the operation of a regular place of
business from which services are provided or performed during regular
hours such as the provision of retail, personal, or professional serv-
ices. A regular place of business and the regular hours of that busi-
ness depend on the type of business being conducted. The following are
examples of nongualifying fund-raising activities:

(A) In the example in (g) (iii) of this subsection dem-
onstrating amount received by a nonprofit broadcaster was not
a contrlb e services were given in return for the funds,
this ac so be examined to see whether the exchange was

f a fund-raising activity. The broadcaster is in
dcasting programs. It has a regular site for

broat broadcasts ( (Ewemrty—forwr)) 24 hours every
day. E of its business activity performed from a
regular ] i i ne ing regular hours. The money received

from the i ement that 1its seminars be broadcast

would not qua ] ed from a fund-raising activity even
7 as a "donation."

ganization that makes catalog sales

)) 24 hour telephone line for

throughout the y
ace of business at the location where

taking orders ha

the sales orders are prog hours of ((ewemrty—four)) 24
hours a day. Catalog salg € fund-raising amounts even
though the funds are rais purpose.

(C) Example 8. A nt
house ((kRas)) performs thre
£¥e)) theater. The plays ru
provides concessions at each of the
regular place of business with regu
ness. The concessions ((are—denrne)) gular place of
business during regular hours. The ' empt as fund-
raising activities even though amourl = > ) ongessions may

yanized as a community play-
the year at a leased ((¥heea—

i x eeks and the group
he playhouse has a

(D) Example 9. A nonprofit stude
for scholarships and other educational needs((+)) sets up a
stand that is open for two hours every morning during the s
The espresso stand is a regular place of business with rs
for that type of business. The money earned from the es is
not exempt, even though the amounts are raised to fur the student
group's nonprofit purpose.

(v) Fund-raising sales by libraries. RCW 82.0

1 provides that

( (£ setre—oeE)) selling used books, used videos, ed sound record-
1ngs or similar used information products in a library is not ( (ke

eperatieon—ef)) operating a regular place of business, i1f the proceeds
are used solely to support the library. The library must be a free

public library supported in whole or in part with money derived from
taxes. RCW 27.12.010. In addition to the B&0O tax exemption under RCW
82.04.3651, RCW 82.08.02573 provides a comparable retail sales tax ex-
emption for the same sales made by a library.

(h) Group training homes. RCW 82.04.385 exempts from B&O tax
amounts received from the department of social and health services for
operating a nonprofit group training home. The amounts excluded from
gross income must be used for the cost of care, maintenance, support,
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and training of developmentally disabled individuals. As defined in
RCW 71A.22.020, a nonprofit group training home is an approved facili-
ty equipped, supervised, managed, and operated on a full-time nonprof-
it basis for the full-time care, treatment, training, and maintenance
of individuals with developmental disabilities.

(1) Sheltered workshops. RCW 82.04.385 also exempts from B&O tax
amounts received by a nonprofit organization for operating a sheltered
workshop.

(i) ((What—is)) Definition of a sheltered workshop((2?)). A shel-
tered workshop g4is that part of the nonprofit organization engaged in
business acti es that are performed primarily to provide evaluation
and work ( gS€ed)) adjustment services for ((a—handicapped)) per-
sons with éﬂ!i!; es or to provide gainful employment or rehabilita-
tion se handieapped)) persons with disabilities. The
shelte ar) ) may be maintained on or off the premises of
the ion.

ofit organi
( (Whs 5 '))Gainful employment or rehabilitation
servi 3 ; person'?)) persons with disabilities.
Gainful Or I€ ation services must be an interim step
in the re ion at 1s provided because the person can-
not be readily absoz competitive labor market or because
employment opportun e erson do not exist during that time
in the competitiv abor
( (“Harddeapped—) ) " with disabilities," for the purposes
of this exemption, means 2SO with a physical or mental disability
that restricts normal achievement, includdng medically recognized ad-
dictions and learning disabilities. , this term does not in-
clude social or economi¢ disadvan 2t restrict normal achieve-
ment ((4e<=e=)), such as \ving iminal history or low-income
status ((3)) .
(j) Student 1loan services.
amounts received by nonprofit organ
eral income tax under section 501 (c)
that:

from B&O tax
exempt from fed-
al Revenue Code

(1) Are guarantee agencies ung teed student
loan program or that issue debt to“provi i tudent loans;
or

(ii) Provide guarantees for stud
other than the federal guaranteed student loan program.

(k) Grants received to fund education programs pertaini
ter control, waste reduction, recycling, and composting
Faty—24—26+5+)) RCW 82.04.755 provides a B&0O tax exemp
received by a nonprofit organization from the matchi
tive grant program established in RCW  ((F6=
70A.200.140 (1) (b) (ii). This program provides fu g for local or
statewide education programs designed to help the blic with litter
control, waste reduction, recycling, and composting of primarily prod-
ucts upon which litter tax is imposed. For information on the state
litter tax program, see chapter 82.19 RCW. The requirements for the
grants are listed in RCW ( (F-93-380—"—1)r{br{ii)—FChapter—35+—Faws—of
204 5—ESHR—660))) 70A.200.140 (1) (b) (44).

(6) B&0O tax deduction of payments made to health or social wel-
fare organizations.

(2) Compensation from public entities. RCW 82.04.4297 provides a
B&O tax deduction to health or social welfare organizations for
amounts received from the United States, any instrumentality of the
United States, the state of Washington, or any municipal corporation

und competi-

(1) (1) I-I-I\))
AN AV AR N
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or political subdivision of the state of Washington as compensation
for or to support health or social welfare services, rendered by a
health or social welfare organization, as defined in RCW 82.04.431, or
by a municipal corporation or political subdivision. These deductible
amounts should be included in the gross income reported on the excise
tax return, entered on the deduction page, and then deducted on the
return when determining the amount of the organization's taxable in-
come. A deduction is not allowed, however, for amounts that are re-
ceived under an employee benefit plan.
health services or ((chemiecal—dependeney)) substance
tment services under a government-funded program.
A - ffective April 26, 2021, RCW 82.04.4290 provides a
B&O tax 1ct ] or health or social welfare organizations for

amounts i ompensatlon for providing mental health services
or ((ek ] dependerey)) substance use disorder treatment services
under ded program. During the period August 24, 2011,

RCW .04.4277 provided a similar B&0O tax deduc-—
se es and chemical dependency services under
m.. This rule explains the B&0O tax deduction

ative services organization may de-
duct from the meas e ts received from the state of Wash-
ington for dist ion th or social welfare organization
that is eligibd to degd distribution for providing mental
health services of substas c“wuse disorder treatment services under a
government-funded progra

(1) The following definitions app
less the context clearly quires @

(A) ( (Chemies dependene 8 Fr ame—meaRirg—a SEacay

(b) of this subsection un-

REW—0-06A-026+)) "Behavio nea. istrative services organiza-
tion" has the same meaning as prov RCW 71.24.025;

(B) "Health and social welfare izatio the meaning pro-
vided in RCW 82.04.431; ((and)) A

(C) "Mental health services" TS 5 -0 ealth—o¥reg
Hen'—have—the—meanings)) has the same cani providded in ((REW

-H33r) ) chapter 71 24 RCW; and
(D) "Substance use disorder treatment service means substance
use disorder treatment services as described in chapter 71.24 RCW.

(ii) Persons claiming a deduction((s)) under RCW ( (82-84-42+7%))
82.04.4290 must file an annual tax performance report with the depart-
ment. Refer to RCW 82.32.534 and WAC 458-20-267 Annual tax performance
reports for certain tax preferences, for information regarding filing
an annual tax performance report.

( (Hv)r—These—dedugetions—are)) (iii) This deduction is scheduled
to expire January 1, ((26286)) 2032.

(c) Child welfare services. RCW 82.04.4275 provides a B&O tax de-
duction for health or social welfare organizations for amounts re-
ceived as compensation for providing child welfare services under a
government-funded program. Persons may also deduct from the measure of
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tax amounts received from the state of Washington for distribution to
health or social welfare organizations eligible to deduct the distri-
bution under RCW 82.04.4275(1).

(d) ((What—3is—a)) Definition of health or social welfare organi-
zation((2)). A health or social welfare organization is an organiza-
tion, including any community action council, providing health or so-
cial welfare services as defined 1in ((subseetien—6))) (e) of this
((rede)) subsection. To be exempt under RCW 82.04.4297, a corporation
must satisfy all of the following conditions:

(1) Be a gorporation sole under chapter 24.12 RCW or a domestic

or foreign for—profit)) nonprofit corporation under chapter
24.03A RCW. oration providing professional services as author-

ized unde 8.100 RCW does not qualify as a health or social

by a board of not less than eight individuals
rate employees when the organization is a ((aet—

for peration;
of its corporate income directly or indi-
rectly € ' , ders, officers, directors, or trustees

ompensation or as services rendered by
its purposes and bylaws to a mem-

tor or as an individual;

corporate officers and executives

s compensation must be at a level

the corpora
ber, stockholder,

(iv) Only pg
for actual ser >
comparable to like public

(v) Have irrevocably
social welfare activities
abandonment, any distrib

orporate assets to health or
iquidation, dissolution, or
of corporate assets may not
inure directly or indire t of any member or individu-
al, except for another hea ] 1fare organization;

(vi) Be duly licensed C as requifded by law or regula-
tion;

(vii) Use government payments to social welfare
services;

(viii) Make its services availas
tional origin, or ancestry; and

(ix) Provide access to the corpor ds to the
department's authorized agents upon re

(e) Qualifying health or welfare services. The term
social welfare services" includes, and is limited to:

(1) Mental health, drug, or alcoholism counseling or

(ii) Family counseling;

(1ii) Health care services;

(1v) Therapeutic, diagnostic, rehabilitative
services for the care of the sick, aged, physically
mentally disabled, or emotionally disabled individuals;

(v) Activities, including recreational activities, intended to
prevent or ameliorate juvenile delinquency or child abuse;

(vi) Care of orphans or foster children;

(vii) Day care of children;

(viii) Employment development, training, and placement;

(ix) Legal services to the indigent;

(x) Weatherization assistance or minor home repairs for low-in-
come homeowners or renters;

(x1) Assistance to low-income homeowners and renters to offset
the cost of home heating energy, through direct benefits to eligible

r restorative
abled, develop-
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households or to fuel vendors on behalf of eligible households;
( (ard))

(x1ii) Community services to low-income individuals, families and
groups that are designed to have a measurable and potentially major
impact on causes of poverty in communities of the state of Washington;
and

(xiii) Temporary medical housing, as defined in RCW 82.08.997, if
the housing is provided only:

(A) While the patient is receiving medical treatment at a hospi-
tal required tg, be licensed under RCW 70.41.090 or at an outpatient
clinic associz with such hospital, including any period of recuper-
ation or ob immediately following such medical treatment; and
that does not furnish lodging or related services

WSR 19-20-061, filed 9/26/19, effective

B od ingredients. (1) Introduction.
This rule provide ' » determining if food or food ingredi-
ents qualify fo tax and use tax exemptions under RCW
82.08.0293 and 82.12.029 ectively referred to in this rule as
the "exemptions").

There is no corresp
emption. Even if a sale
tail sales tax or use
sales of food or food ing
tax.

occupation (B&0O) tax ex-
Jredients is exempt from re-
ptions, gross proceeds from
subject to the retailing B&O

(2) Other rules that may appl
contain additional relevant informatig
(a) WAC 458-20-119 Sales by caterers ;| =ervice contrac-
tors;
(b) WAC 458-20-124 Restaurants
lar businesses;
(c) ( (W2 8—28 40 oeeia et a rd—u 3
+e)) WAC 458-20-166 Hotels, motels, boarding houses ooming
houses, resorts, hostels, trailer camps, short-term rentals simi-
lar lodging businesses;
((#er)) (d) WAC 458-20-167 Educational institutiong
tricts, student organizations, and private schools;
((5r)) J(e) WAC 458-20-168 Hospitals, nursing
living facilities, adult family homes and similar &
ties;

chool "dis-
omes, assisted
th care facili-

(#e-)) (f) WAC 458-20-169 Nonprofit organizations;
() ) (g) WAC 458-20-229 Refunds; and
(+)) (h) WAC 458-20-243 Litter tax.
3) Items qualifying for the exemptions.
a) In general. The exemptions apply to food and food ingredi-
ents. "Food and food ingredients" means substances, whether in liquid,
concentrated, solid, frozen, dried, or dehydrated form, that are sold
for ingestion or chewing by humans and are consumed for their taste or
nutritional value.

(b) Items not used solely for ingestion or chewing. Items that
are commonly ingested or chewed by humans for their taste or nutri-

(
(
(
(
(
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tional value but which may also be used for other purposes are gener-
ally treated as food or food ingredients. For example, pumpkins are
presumed to be a food or food ingredient unless the pumpkin is sold
painted or is otherwise clearly for decorative purposes rather than
consumption. This is true even though the purchaser may use an undeco-
rated pumpkin for carving and display rather than for eating.

(4) Items not qualifying for the exemptions. The exemptions do
not apply to the following items, which are not considered "food or
food ingredients" or which are otherwise specifically excluded from
the exemptions:

(a) Ite
used for me

>1d for medical or hygiene purposes. Items commonly
or hygiene purposes, such as cough drops, breath

sprays, etc., are not ingested for taste or nutrition and
are not food or food ingredient. In contrast, breath
mints z gested for taste and are considered a food or
food 4

Ice sold in bags, containers, or units of
greate 10 and blocks of ice of any weight are not
conside edient. Ice sold in cubed, shaved, or
crushed : 1t1es of ((¥erm)) 10 pounds or less 1is
con51dered a ' Refer to WAC 458-20-120, Sales
of ice, for addltlo the sale of ice.

(c) oholic beverages are excluded from

the definition ingredients. "Alcoholic beverages"
means beverages able for human consumption and contain
one-half of one percent o by volume

(d) Tobacco. the definition of food and

food ingredients. "Tobag
pipe tobacco, or any othe ontains tobacco.

(e) Marijuana. Mari } arijuana, marijuana concen-
trates, or marijuana-infused § ' in RCW ©69.50.101,
are excluded from the definition o gredients. "Mari-
juana" means all parts of the plant growing or not,
with a THC concentration greater ths . dry weight ba-
sis.

ettes, cigars, chewing or

(f) Bottled water. Bottled wate

for food and food ingredients. "Bott that 1is
placed in a safety sealed container or tion.

(1) Bottled water is calorie free and does not contain teners
or other additives except that it may contain:
(A) Antimicrobial agents;

(B) Fluoride;

(C) Carbonation;

(D) Vitamins, minerals, and electrolytes;

(E) Oxygen;

(F) Preservatives; and

(G) Only those flavors, extracts, or essences derived from a

spice or fruit.

(ii) Exemptions for tax on bottled water. There are limited re-—
tail sales tax exemptions on bottled water. Sellers must collect the
retail sales tax on all sales of bottled water, unless the bottled wa-
ter is delivered to the buyer as described in (f) (ii) (C) of this sub-
section. Any buyer that has paid at least ((twenty—five—dellars))
$25.00 in state and local taxes on purchases of bottled water subject
to the exemptions described in (f) (ii) (A) and (B) of this subsection
may apply for a refund of the taxes directly from the department.
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(A) Prescription issued bottled water. Bottled water prescribed
to patients for use in the cure, mitigation, treatment, or prevention
of disease or other medical condition is exempt. RCW 82.08.9994. The
bottled water must be prescribed, through an order, formula, or recipe
issued in any form of oral, written, electronic, or other means of
transmission, by a licensed practitioner authorized by Washington law
to prescribe.

(B) ((Potablewater net—readily available:)) Primary water source
unsafe. Bottled water for human use by persons whose primary source of
drinking water gis unsafe is exempt. RCW 82.08.99941. A person's pri-
mary source oOf inking water is unsafe if:

(1) water system providing the drinking water has is-
sued a pu ation that the drinking water may pose a health
risk, fication is still in effect on the date that the
bottled ased;

5 on the person's drinking water, which are no
more ths old, from a laboratory certified to

perfo 6 ng show that the person's drinking water
does not ink er standards applicable to public water
systems;

(ITII) tablishes, to the department's sat-

isfaction, that theg ing water does not meet safe drink-
ing water standa ublic water systems.
(C) Bottled o the buyer in a reusable container

not sold with the wate
(f) (1i) (A) or (B) of thi
delivered in a reusable
complete a retail sales
seller. The seller must %

(1ii) For informatio
requests, visit dor.wa.gov.

(g) Soft drinks. Soft drinks a he exemptions for
food and food ingredients. "Soft dri alcoholic bever-
age that contains natural or artifi cept beverages
that contain:

(1) Milk or milk products;

(ii) Soy, rice, or similar milk s

(1iii) More than ((£+££y)) 50 per able or
fruit Jjuice.

For example, sweetened sports Dbeverages are consi "'soft
drinks," but a sweetened soy beverage is a food or food i i

Beverage mixes that are not sold in liquid form
drinks even though they are intended to be made into a
customer. Examples include powdered fruit drinks, po ed tea or cof-
fee drinks, and frozen concentrates. These items a ood or food in-
gredients and are not subject to retail sales tax.

(h) Dietary supplements. Dietary supplements are excluded from
the exemptions for food and food ingredients. "Dietary supplement"
means any product intended to supplement the diet, other than tobacco,
which meets all of the following requirements:

(1) Contains a vitamin; mineral; herb or other botanical; an ami-
no acid; a substance for use by humans to increase total dietary in-
take; or a concentrate, metabolite, constituent, extract; or a combi-
nation of any of ((€kem)) these ingredients;

(ii) Is intended for ingestion in tablet, capsule, powder, soft
gel, gelcap, or liquid form, or if not intended for ingestion in such

BU claiming an exemption listed in
subsection that have the qualifying water
tainer tha ot sold with the water must
ate and provide it to the

e certificate.
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a form, is not represented as conventional food and is not represented
for use as a sole item of a meal or of the diet; and

(iii) Is required to be labeled with a Food and Drug Administra-
tion "supplement facts" box. If a product is otherwise considered a
food or food ingredient and labeled with both a "supplement facts" box
and "nutrition facts" box, the product is treated as a food or food
ingredient.

Nutrition products formulated to provide balanced nutrition as a
sole source of a meal or of the diet are considered a food or food in-
gredient and not a dietary supplement. Refer to RCW 82.08.925 for in-
formation on & etail sales tax exemption applicable to dietary sup-
plements di nder a prescription.

Prepared food is excluded from the exemptions
for food gredients. Prepared food generally means heated
foods, ' or foods sold with utensils provided by the
selle more detail in subsection (5) of this rule.

: prepared foods. Food or food ingredients
e of the following is true:
. food ingredients are "prepared foods"
if sold 1 heated by the seller, except bakery
items. "Baker: ' ‘ ead, rolls, buns, biscuits, bagels,
croissants, pastrie sh, cakes, tortes, pies, tarts, muf-
fins, bars, cook Food is sold in a heated state or
eller provides the food to the cus-
igher than the air temperature of the
d is not soldgin a heated state or heated
the seller, heats the food

tomer at a temperature t
seller's establishment.
by the seller if the cus
in a microwave provided
(b) Combined foods.
if the item sold consist
mixed or combined by the se
food or food ingredients are any of ¥
(1) Bakery items (defined in (a)
(ii) Items that the seller only
(iii) Items that contain eggs,
or undercooked state requiring cook
Food and Drug Administration in chap
Code, published by the Food and Drug A

edients are "prepared foods"
e foods or food ingredients
le item, unless the

pasteurizes;
ry, in a raw
the federal
The Food

numbered as of January 1, 2003, so as to prevent foodborne il or
(iv) Items sold in an unheated state as a single item rice
that varies based on weight or volume.
(c) Food sold with utensils provided by the seller ood

ingredients are "prepared foods" if sold with utensils
seller. Utensils include plates, knives, forks, spoo
napkins, and straws. A plate does not include a co
used to transport the food.

(1) Utensils are customarily provided by the seller. A food or
food ingredient is "sold with utensils provided by the seller"™ if the
seller's customary practice for that item is to physically deliver or
hand a utensil to the customer with the food or food ingredient as
part of the sales transaction. If the food or food ingredient is pre-
packaged with a utensil, the seller is considered to have physically
delivered a utensil to the customer unless the food and utensil are
prepackaged together by a food manufacturer classified under sector
311 of the NAICS. Examples of utensils provided by such manufacturers
include juice boxes that are packaged with drinking straws, and yogurt
or ice cream cups that are packaged with wooden or plastic spoons.

vided by the
glasses, cups,
er or packaging
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(ii) Utensils are necessary to receive the food. Individual food
or food ingredient items are "sold with utensils provided by the sell-
er" if a plate, glass, cup, or bowl is necessary to receive the food
or food ingredient and the seller makes those utensils available to
its customers. For example, items obtained from a self-serve salad bar
are sold with utensils provided by the seller, because the customer
must use a bowl or plate provided by the seller in order to receive
the items.

(iii) More than ((seventy-fiwve)) 75 percent prepared food sales
with utensils ailable. All food and food ingredients sold at an es-
tablishment, 4 uding foods prepackaged with a utensil by a manufac-
turer classi] ader sector 311 of the NAICS, are "sold with uten-
sils provig seller" if the seller makes utensils available to
its custg seller's gross retail sales of prepared food un-
ii) of this subsection equal more than ((seven—
of the seller's gross retail sales of all food
i ding prepared food, soft drinks, bottled

more servings. Even 1if a seller has
ercent prepared food sales, four serv-
edients packaged for sale as a single
re not "sold with utensils provided

ings or more O
item and sold for

by the seller" un S customary practice for the package
is to physically se deliver a utensil to the customer
as part of the sales trans . Whenever available, the number of

servings included in a
determined based on the
available, the seller m
ings.

age of food

food ingredients is to be
Jduct label. If no label 1is
ermine the number of serv-

>ared foods. The seller must
nnually for all the
ior year of sales.
ales percentage
fiscal year. A
its prepared
t of reve-
percent-
but in

(B) Determining tota
determine a single prepared
seller's establishments in the state
The seller may elect to determine i
based either on the prior calendar g
seller may not change its elected
food percentage without the written
nue. The seller must determine its ann
age as soon as possible after accounti
no event later than ((sdmety)) 90 days after the beginni
seller's calendar or fiscal year. A seller may make a good
mate of its first annual prepared food sales percentage
er's records for the prior year are not sufficient to a
to calculate the prepared food sales percentage. The
just its good faith estimate prospectively if its tive sales of
prepared foods in the first ((afmety)) 90 days of tion materially
depart from the seller's estimate.

(d) Examples. The following examples identify a number of facts
and then state a conclusion. These examples should be used only as a
general guide. The tax results of other situations must be determined
after a review of all of the facts and circumstances.

(1) Example 1. Fast Cafe sells hot and cold coffee and mixed cof-
fee and mixed milk beverages, cold soft drinks, milk and juice in sin-
gle-serving containers, sandwiches, whole fruits, cold pasta salad,
cookies and other pastries. Fast Cafe prepares the pasta salad on-
site. It orders the pastries from a local bakery, including specialty
cakes which it sells both as whole cakes and by the slice. It purcha-
ses its sandwiches from a local caterer. The sandwiches are delivered
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by the caterer prewrapped in plastic with condiments and a plastic
knife. Fast Cafe makes straws, napkins and cup lids available for all
customers by placing them on a self-service stand. In its first full
year of operation, Fast Cafe's annual gross retail sales of all food
and food ingredients, including prepared food, soft drinks, bottled
water, and dietary supplements is $100,000. Of this gross retail sales
total, $80,000 is from the sale of hot coffee and hot and cold mixed
coffee and milk beverages, all sold in disposable paper or plastic
cups with the Fast Cafe logo.

Because moxe than ((seventy—fiwe)) 15 percent of Fast Cafe's to-
tal retail of food and food ingredients, including prepared
food, soft d bottled water, and dietary supplements are sales of
food or fo ents that are heated or combined by the seller or
cups) necessary to receive the food, Fast Cafe

7)) /5 percent prepared food sales. Because
1ls available for its customers, all food and
by Fast Cafe are considered "prepared food," in-
cludi cookies and pastries, pasta salad,
sandwic S e only exception is the sale of whole
specialt cake contains four or more servings,
it is not ales tax unless Fast Cafe customarily
hands a utensil to - part of the sale transaction.
me facts as in Example 1, but that
1 gross retail sales were sales of
hot coffee and hot and c¢ ed coffee and milk beverages. The re-

mainder of its retail salés were sales sandwiches, whole fruits,
cookies and other pastrl- g s, Fast Cafe does not have

more than (( y 75 bared food sales. Thus, the
items sold by Fast Cafe g :

(A) Hot coffee and ' . re heated by the seller and
are also sold by Fast Cafe cup) hecessary to
receive the food. The hot coffee are "prepared
food" for either reason and are subje tax.

(B) Cold mixed milk beverages f two or more
foods or food ingredients and are with a uten-

sil (a paper or plastic cup) necess The cold
milk beverages are "prepared food" e subject
to retail sales tax.

(C) Cold soft drinks are not exempt and are subject retail

sales tax.
(D) Sandwiches prepared by the caterer are subje
sales tax. Even though the caterer, rather than the E nes
the ingredients and includes a utensil, Fast Cafe onsidered to
have provided the utensil because the caterer is no food manufac-
turer classified under sector 311 of the NAICS.
(E) Pasta salad is combined by the seller and Vis subject to re-
tail sales tax. Note that if the pasta salad was sold by the pound,
rather than by servings, it would not be subject to retail sales tax.
(F) Milk and Jjuice in single serving containers, whole fruit,
cookies, pastries, slices of cake, and whole cakes are not subject to
retail sales tax unless the seller's customary practice is to hand a
utensil to the customer as part of the sales transaction. None of
these items are heated by the seller, combined by the seller, or re-
quire a plate, glass, cup, or bowl in order to receive the item. Even
if Fast Cafe heats the pastries for its customers, the pastries are
not subject to retail sales tax.
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(iii) Example 3. A pizza restaurant sells whole hot pizzas, hot
pizza by the slice, and unheated ready-to-bake pizzas. The whole hot
pizzas and hot pizza sold by the slice, including delivered pizzas,
are "prepared food" because these items are sold in a heated state. If
the unheated ready-to-bake pizzas are prepared by the seller, they are
"prepared food" because the seller has mixed or combined two or more
food ingredients. This is true even though some ingredients in the un-
heated pizzas are raw or uncooked, because those ingredients do not
require cooking to prevent foodborne illness. If the unheated ready-
to-bake pizzas gare prepared by a manufacturer other than the seller,
they will be able as "prepared food" only if sold with utensils

es of taxable and exempt items. Where two or more
iable items of tangible personal property, at
a food or food ingredient, are sold for one
does not vary based on the selection by the
ludeo in the transaction:
ion 1s taxable if the seller's purchase
price o . > able items 1is greater than ((£=£&y)) 50
percent of i price or sales price; and
i exempt from retail sales tax if the
rice of the taxable items is ( (££-
£y)) 50 percent o >ined purchase price or sales price.
The seller 3 ermination based on either purchase
price or sales price, ot use a combination of the purchase
price and sales price.
Example. A combinaf
four items packaged toge
serving cheeses, and the
er's purchase price for
tals ((ftep—deltars)) 10.
cheeses is two dollars. The seller
the entire package, because the sellg
ble items (((tepr—detiars)) $10.00)
cent of the combined purchase price
(c) Incidental packaging. "Dist i tems" does
not include packaging which is immater] ' e sale of
another item or items. For example, a corative ed with
candy 1is not the sale of "distinct and identifiable" items e the
bag is merely ornamental packaging immaterial in the sale can-
dy.

seller's purchase

se picnic basket contains
fine, a wine opener, single-
lding these items. The sell-
pener, and picnic basket to-
ase price for the
il sales taxes on
e for the taxa-
50 per-

(d) Free items. "Distinct and identifiable items" es notWin-
clude items provided free of charge. An item is only ided free of
charge if the seller's sales price does not vary de ng on whether
the item is included in the sale.

(7) Seller's accounting requirements. All sales of food and food
ingredients at an establishment will be treated as taxable unless the
seller separately accounts for sales of exempt and nonexempt food and
food ingredients. It is sufficient separation for accounting purposes
if cash registers or the like are programmed to identify items that
are not tax exempt and to calculate and assess the proper sales tax
accordingly.

(8) Other retail sales tax exemptions that may apply.

(a) Meals served to certain persons. The exemptions apply to food
and food ingredients furnished, prepared, or served as meals:
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(1) Under a state-administered nutrition program for the aged as
provided for in the Older Americans Act (Public Law 95-478 Title III)
and RCW 74.38.040(6);

(1i) Provided to senior citizens, individuals with disabilities,
or low-income persons by a ((amet—fer—-prefit)) nonprofit organization
organized under chapter 24.03A or 24.12 RCW; or

(iii) Provided to residents, ((sixty—twe)) 62 years of age or
older, of a qualified low-income senior housing facility by the lessor
or operator of the facility. The sale of a meal that is billed to both
spouses of a marital community or both domestic partners of a domestic

partnership the age requirement in this subsection (a) (iii) if
at least one spouses or domestic partners is at least ((sixty—
twe)) 62 ge. For purposes of this subsection, "qualified

low-incom ing facility" means a facility:
e definition of a qualified low-income housing

projeg ' U.S.C. Sec. 42 of the federal Internal Revenue

Code ' ' n A 1, 2009;
[ ially funded under Title 42 U.S.C. Sec.
1485 of venue Code; and

F ¢ operator has at any time been enti-
tled to clail ' ax credit under Title 26 U.S.C. Sec.
42 of the federal
(b) Foods e
gram (SNAP). Und
benefits under the SNAP o
tail sales tax. This is
tail sales tax exemptio
82.08.0293. For example,
plants which produce f¢
foods" but are not "food ©
chased with food benefits
exempt from the retail sales tax und
items do not qualify for the exemptio
(1) Use of food benefits combi
When both food benefits and other
same sales transaction, for purposes
the other means of payment ((sha®?d)

pplemental Nutrition Assistance Pro-
, eligible foods purchased with food
cessor program are exempt from the re-
separate and breader exemption than the re-
ood ingredients under RCW
t drinks, garden seeds, and
~hold to eat are "eligible
." If such items are pur-
r program, they are
even though the
0293.

s of payment.
used 1in the
ales taxes,

which are food and food ingredients e . 93. The
intent is to apply the benefits and other means of payment uch a
way as to provide the greatest possible exemption from r ales

tax.

(ii) Example. A customer purchases the following
store: Meat for three dollars, cereal for three doll
drinks for five dollars, and soap for two dollar
( (Ehirteen—dottars)) S$13.00. The customer pays wi even dollars in
benefits and six dollars in cash. The cash 1is applied first to the
soap because the soap 1s neither exempt under RCW 82.08.0293 nor an
eligible food under SNAP. The remaining cash (four dollars) is applied
first to the meat and the cereal. The food benefits are applied to the
balance of the meat and cereal (two dollars) and to the soft drinks
(five dollars). Retail sales tax is due only on the soap.

(9) Vending machine sales. The exemptions do not apply to sales
of food and food ingredients dispensed from vending machines. There
are special requirements for reporting retail sales tax collected on
vending machine sales, discussed in (a) of this subsection. "Honor
box" sales (sales of snacks or other items from open display trays)
are not considered vending machine sales.
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(a) Calculating and reporting retail sales tax collected on vend-
ing machine sales. Vending machine owners do not need to state the re-
tail sales tax amount separately from the selling price. See RCW
82.08.050 and 82.08.0293. Instead, vending machine owners must deter-
mine the amount of retail sales tax collected on the sale of food or
food ingredients by using one of the following methods:

(1) Food or food ingredients dispensed in a heated state, soft
drinks, and bottled water. For food or food ingredients dispensed from
vending machines in a heated state (e.g., hot coffee, soups, tea, and
hot chocolate) gand vending machine sales of soft drinks and bottled
water, a vend machine owner must calculate the amount of retail
sales tax th been collected ("tax in gross") based on the gross
vending ma The "tax in gross" 1is a deduction against
the grosg oth retailing B&0O and retail sales. The formula
is:

- [(gross machine proceeds)/(1 + sales tax rate)] = tax in gross

ood ingredients. For all other food and
food 1ine i ] om vending machines, a vending machine
owner must sf retail sales tax that has been col-
lected ("ta ((f&f%y—seveﬁ)) 57 percent of the
gross vending mach .. The "tax in gross" 1is a deduction

' C retailing B&0O and retail sales. The
formula is:

The remaining 43 ( (%
ceeds, less the "tax in
sales deduction against
lows:

percent gross vending machine pro-
oss" am reported as an exempt food
i ~eds only calculated as fol-

(gross machine proceeds x .43) - ta

(b) Example. Jane owns a vendi
in Spokane and Seattle. In each 1log
selling candy and a second vending
fee drinks. Her annual sales for the
retail sales tax rates for Seattle and

Coffee Machine

(cocoa & coffee) Candy Machine Sales Tax Rate
Seattle $2,500 $10,000 101
Spokane $3,000 $6,000 .089

lected on the
ate, subject to
deduction amount

To determine the amount of retail sales tax she
sale of cocoa and coffee (food dispensed in a heate
retail sales tax), Jane calculates the "tax in gros
as follows:

gross machine proceeds - [(gross machine proceeds)/(1 + sales tax rate)] = tax in gross

$2,500 - ($2,500/ 1.101) $229.34  (Seattle coffee machine)
$3,000 - ($3,000/ 1.089) = $245.18  (Spokane coffee machine)
$474.52

Thus, for both retailing B&O and retail sales, Jane must report
her total gross coffee machine proceeds of $5,500 with a "tax in
gross" deduction of $474.52.
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To determine the amount of retail sales tax she collected on the
sale of candy, Jane calculates the "tax in gross" deduction amount as
follows:

(gross machine proceeds x .57) x sales tax rate = tax in gross

$10,000 x .57 x .101 = $575.70  (Seattle candy machine)
$6,000 x .57 x .089 $304.38  (Spokane candy machine)
$880.08
both retailing B&O and retail sales, Jane must report
candy machine proceeds of $16,000 with a "tax in

$880.08.
eport an exempt food sales deduction representing

Thus, for
her total grg
gross" dedu

gross amot
tailing B&O.

The deduction does not apply to re-

AMENDATORY SECTIO
1/9/21)

21-01-064, filed 12/9/20, effective

WAC 458-20-249 Artisti organizations. (1) Intro-
duction. This rule explai *
business and occupation ta
to artistic and cultural organizatio
lowing for additional information.

(a) Statutes that may apply:

use tax as applied
refer to the fol-

(i) RCW 82.04.4327 Deductions—02=~ i al organiza-
tions ( (—Fnecoeme i Fhess—actvite

(ii) RC "Artistic or ' ' efined.

(iii) RCW 82.08.031 Exemptions—Sa i ral or-
ganizations of certain objects acquired for exhibition or enta-
tion.

(iv) RCW 82.12.031 Exemptions—Use by artistic or c n-

izations of certain objects.
(b) Other rules that may apply:
(i) WAC 458-20-169 Nonprofit organizations.
(ii) WAC 458-20-178 Use tax and the use of

ngible personal

property.
(2) Definitions.
(a) "Artistic or cultural organization" means an organization

that is organized and operated exclusively for the purpose of provid-
ing artistic or cultural exhibitions, presentations, or performances
or cultural or art education programs for viewing or attendance by the
general public and meets all of the following requirements:

(i) The organization is a ((pet—fer—prefit)) nonprofit corpora-
tion under chapter 24.03A RCW;
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(ii) The organization is managed by a governing board of not less
than eight individuals none of whom is a paid employee of the organi-
zation;

(iii) No part of the organization's income may be paid directly
or indirectly to its members, stockholders, officers, directors, or
trustees except in the form of services rendered by the corporation in
accordance with its purposes and bylaws;

(iv) Salary or compensation paid to the organization's officers
and executives must be only for actual services rendered, and at lev-
els comparable 4o the salary or compensation of like positions within
the state;

(v)

the corporation must be irrevocably dedicated to
1ich the exemption is granted;

idation, dissolution, or abandonment by the cor-
poratio he corporation may not inure directly or indi-
of any member or individual except a nonprofit
or corporation ((whieh)) that also would be

i L be duly licensed or certified when 1li-
censing o ' ired by law or regulation;
i i ' that qualify for exemption must be
he exemption is granted;

(ix) Service i/lable regardless of race, color, na-
tional origin, 1

(x) The dlrector of
der to determine whether

(b) The term "artist
performances or cultura
limited to:

(1) An exhibition o
cultural or historical sig
in art or history museums;

(ii) A musical or dramatic perfo of performances;

must have access to its books in or-
5 exempt from taxes.

ibitions, presentations, or

programs" includes and 1is

works of art or objects of

or

(1ii) An educational seminar
grams, offered by the organization
tic, cultural, or historical subject.

(3) Business and occupation tax d
RCW 82.04.4327, an artistic or cultural organization may
following from the measure of tax:

(a) All amounts received by the artistic or cultu
tion; and

(b) The wvalue of articles manufactured by the art'
al organization solely for use by the organlzatlon
objects or presenting artistic or cultural exhibi
or programs for attendance or viewing by the general

(4) Retail sales tax.

(a) Artistic or cultural organizations that charge for goods or
services included 1in the definition of "retail sale" under RCW
82.04.050((+)) must collect and report the retail sales tax. No retail
sales tax exemption is available for sales by such organizations.

(b) Such organizations are exempt from paying retail sales tax on
their purchases of certain "objects" for the purpose of exhibition or
presentation to the general public if the objects are:

(1) Objects of art;

(ii) Objects of cultural value;

of such pro-
an artis-

c or cultur-
isplaying art
, performances,
ublic.
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(iii) Objects to be used in the creation of a work of art, other
than tools; or

(iv) Objects to be used in displaying art objects or presenting
artistic or cultural exhibitions or performances. (RCW 82.08.031)

(c) The term "objects" means items of tangible personal property.
It does not include professional or commercial services rendered by
third parties. Where certain services ((are)) performed ((whieh)) are
merely incidental to sales of tangible personal property, e.g., de-
signing playbills or altering stage curtains ((whiek)) that are then
sold to qualifyang organizations, the total charge will be exempt.

(d) Charg or materials, equipment, and services related to re-
pair, mainte or replacement of buildings or structures are not
exempt. T theater seats, aisle carpeting, air conditioning
systems, interior or exterior of buildings, and the 1like
are no jects."
include rentals of exempt objects. Examples of
objet i istic or cultural organizations may pur-

posters, fliers, and playbills
or performances; scenery, costumes,
for their construction;
ontrol panels, color medium, stage
drapes, sets, se xhibition materials, risers, display
platforms, and construction;

(1ii) Sheet music, ngs, musical instruments and musical
supplies for the staging rformances;

(iv) Movie projecty systems, video and sound
equipment and supplies, and standard, prewritten
software directly used ¢ staging of performances or
actual display of art obje

(f) Examples of objec
ganizations may purchase, on which
are:

stage props,
(ii) Stage lig

(1) Supplies and equipment for
tickets for general use, stationer
machines, and general office suppli

(i1i) Theater seats, lobby furnitu
and general supplies for audience or

Copy

machines,

and use;
(iii) Shipping and packing materials, crates, boxes, la-
bels, tags, and container-related items for transfer or s X-

empt objects;

(iv) Sewing machines and other durable equipment
repair, and maintain exempt objects (such items
"tools," rather than exempt objects);

(v) Theater or building lighting and utility "fixtures and sys-
tems, and computer hardware and software not directly and exclusively
used in staging performances or actually displaying art objects.

(g) Qualified artistic and cultural organizations may obtain the
tax exemptions by providing their suppliers with a written statement
in essentially the following form:

to prepare,
deemed to be

I, _ (buyer's name) , hereby confirm that the items
purchased on _ (date of purchase) , without payment of
retail sales tax, from _ (seller's name)  are all objects of art
or cultural value or to be used in the creation of such objects
or in displaying art objects or presenting artistic or cultural
exhibitions or performances.
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(signature of authorized purchaser)

for: _ (name of organization)
(registration no. of organization)

(h) Vendors who accept such certifications in good faith are not
required to collect and remit retail sales tax on such sales.

(6) Use tax. Under RCW 82.12.031, the use tax does not apply to
the use of any objects that would be exempt from retail sales tax had
the objects been purchased in this state. The use tax applies to all
other items ofgtangible personal property that artistic or cultural
organizations upon which retail sales tax has not been paid.
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