CODE REVISER USE ONLY

EXPEDITED RULE MAKING OFFICE OF THE CODE REVISER

CR-105 (December 2017) TIME:
(Implements RCW 34.05.353)

STATEOF WASHINGTON

FILED

DATE: April 12,2022
11:56 AM

WSR 22-09-030

Agency: Department of Revenue

Title of rule and other identifying information: (describe subject) WAC 458-61A-211 Mere change in identity or form-

Family corporations and partnerships.

Purpose of the proposal and its anticipated effects, including any changes in existing rules: The department is
amending this rule to incorporate 2021 legislation, Substitute Senate Bill 5034. The purpose of this legislation was to
modernize the Washington Nonprofit Corporation Act by creating a new chapter under Title 24 RCW.

Reasons supporting proposal: Updating this rule will provide readers with the accurate statutory reference to the

Washington Nonprofit Corporation Act.

Statutory authority for adoption: RCW 82.32.300, RCW 82.01.060, RCW 82.45.150

Statute being implemented: RCW 82.45.150 and chapter 24.03A RCW.

Is rule necessary because of a:
Federal Law?
Federal Court Decision?
State Court Decision?

If yes, CITATION:

0 Yes No
0 Yes No
0 Yes No

Name of proponent: (person or organization) Department of Revenue

] Private
0 Public
Governmental

Name of agency personnel responsible for:

Name Office Location Phone
Drafting: Leslie Mullin 6400 Linderson Way SW, Tumwater, WA (360) 534-1589
Implementation:  John Ryser 6400 Linderson Way SW, Tumwater, WA (360) 534-1605
Enforcement: John Ryser 6400 Linderson Way SW, Tumwater, WA (360) 534-1605

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal

matters: None.
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Expedited Adoption - Which of the following criteria was used by the agency to file this notice:
[ Relates only to internal governmental operations that are not subject to violation by a person;

Adopts or incorporates by reference without material change federal statutes or regulations, Washington state statutes,
rules of other Washington state agencies, shoreline master programs other than those programs governing shorelines of
statewide significance, or, as referenced by Washington state law, national consensus codes that generally establish industry
standards, if the material adopted or incorporated regulates the same subject matter and conduct as the adopting or
incorporating rule;

LI Corrects typographical errors, make address or name changes, or clarify language of a rule without changing its effect;

] Content is explicitly and specifically dictated by statute;

] Have been the subject of negotiated rule making, pilot rule making, or some other process that involved substantial
participation by interested parties before the development of the proposed rule; or
LI Is being amended after a review under RCW 34.05.328.

Expedited Repeal - Which of the following criteria was used by the agency to file notice:

[] The statute on which the rule is based has been repealed and has not been replaced by another statute providing
statutory authority for the rule;

[] The statute on which the rule is based has been declared unconstitutional by a court with jurisdiction, there is a final
judgment, and no statute has been enacted to replace the unconstitutional statute;

I The rule is no longer necessary because of changed circumstances; or

1 Other rules of the agency or of another agency govern the same activity as the rule, making the rule redundant.

Explanation of the reason the agency believes the expedited rule-making process is appropriate pursuant to RCW
34.05.353(4): The expedited rule-making process is appropriate for these rule updates because the Department is
incorporating changes resulting from 2021 legislation.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROCESS THAT WILL ELIMINATE THE
NEED FOR THE AGENCY TO HOLD PUBLIC HEARINGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT
STATEMENT, OR PROVIDE RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EXPRESS YOUR OBJECTIONS IN
WRITING AND THEY MUST BE SENT TO

Name: Leslie Mullin

Agency: Department of Revenue

Address: PO Box 47467, Olympia, WA 98504-7467

Phone: (360) 534-1589

Fax: (360) 534-1606

Email: LeslieMu@dor.wa.gov

Other:

AND RECEIVED BY (date) June 20, 2022

Date: April 12, 2022 Signature:

Name: Atif Aziz Még
/ }

Title: Rules Coordinator
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings. Under no circumstances
is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

AMENDATORY SECTION (Amending WSR 10-07-133, filed 3/23/10, effective
4/23/10)

WAC 458-61A-211 Mere change in identity or form—Family corpora-
tions and partnerships. (1) Introduction. A transfer of real property
is exempt from the real estate excise tax 1f it consists of a mere
change in identity or form of ownership of an entity. This exemption
is not limited to transfers involving corporations and partnerships,
and includes tmansfers of trusts, estates, associations, limited lia-
bility compand and other entities. If the transfer of real property
results in & 1tor (s) having a different proportlonal interest in
the prope e transfer, real estate excise tax applies.

(2) ifi ansactions. A mere change in form or identity
' eficial ownership has occurred includes, but is

individual or tenants in common of an in-
teres orporation, partnership, or other entity
if the ' i = ‘Qwnership interest receives it in the same
pro rata ' i 2]l or tenants in common held prior to
the transfer. 458-61A-212, Transfers where gain 1is
not recognized unde evenue Code. ((3))

(b) The tran ation, partnership, or other entity
o its shareholders or partners, who
will hold the real props her as individuals or as tenants in
common in the same pro ra owned the corporation, part-
nership, or other entity at a distribution of real
property 1is disproportio >st the grantee partner has
in the partnership, it wi real estate excise tax.

(c) The transfer by interest in real property to
its wholly owned subsidiary, 1 property from a
wholly owned subsidiary to its paren r of real proper-
ty from one wholly owned subsidiary to &

(d) The transfer by a corporati i ther entity of
its interest in real property to a i tnership, or
other entity if the grantee owner (s i e pro rata
shares as the grantor owner(s) held pri

(e) Corporate mergers and consoli
transfers of stock or membership, and mergers between corpor
limited partnerships as provided in chapters 25.10 and 24.0

(f) A transfer of real property to a newly formed ry
corporation from an incorporator to the newly formed co i ro-
vided:

(1) The proper real estate excise tax was pai
transfer to the incorporator; and

(ii) It was documented on or before the origTnal transfer that
the incorporator received title to the property on behalf of that cor-
poration during its formation process.

This tax exemption does not apply to a transaction in which a
property owner acquires title in his or her own name and later trans-
fers title to the corporation upon its formation.

(g) A transfer into any revocable trust.

(h) A conveyance from a trustee of a revocable trust to the orig-
inal grantor or to a beneficiary if no valuable consideration passes,
or if the transaction is otherwise exempt under this chapter (for ex-
ample, a gift or inheritance). A sale of real property by the trustee

the original
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings. Under no circumstances
is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

to a third party, or to a beneficiary for wvaluable consideration, 1is
subject to the real estate excise tax.

(3) Examples. The following examples, while not exhaustive, 1il-
lustrate some of the circumstances in which a grant of an interest in
real property may or may not qualify for this exemption. These exam-
ples should be used only as a general guide. The taxability of each
transaction must be determined after a review of all the facts and
circumstances.

(a) Andy owns a 100% interest in real property. He transfers his
property to hisgsolely owned corporation. The transfer is exempt from
real estate e tax because there has been no change in the benefi-
cial owners est in the property.

(b) ns a 100% interest in real property, and is the
orporation. She transfers her property to Zippy.
The coxz i 55,000 to Elizabeth and agrees to make payments

on on the property. Despite the fact that there
was olvedgein the transfer, it is still exempt from
tax be , ge in beneficial ownership.

i ] own real property as joint tenants. They
transfer ¥ LLC in the same pro rata ownership.

The transfe estate excise tax because there has

(d) Pat, age Corporation. They also own Song
& Dance Partne ] pro rata ownership percentages as
their interests 1n the c¢ . Stage Corporation transfers real
property to Song & Dance ransfer is exempt from real
estate excise tax, becau 10 change in beneficial in-
terest.

(e) Morgan owns
Morgan transfers real prope
in the corporation. The tra

owns Sparkle Corporation.
in exchange for an interest
1 estate excise tax

because there has been a change in t ici erest in the real
property. The tax applies to the e > ransfer of real
property results in the grantor havi i rtional inter-
est in the property after it 1is )) However,
((E=%)) Morgan and Brea may be able ransaction in

a manner that would qualify for exempti

(f) Dan owns property as sole ow
owner. Dan and Jill each transfer their property to Rhyming which
they form together. The transfers are taxable because there en a
change in the beneficial ownership interest in the real
the extent that the transfer of real property results i
having a different proportional interest 1in the pro
transfer, it is taxable. ((Nete+)) However, ((that)
qualify for an exemption under WAC 458-61A-212. ((+)

(g) Fred and Steve are equal partners in Jazzy' Partnership. They
decide to transfer real property from the partnership to themselves as
individuals. Based on its true and fair value, the partnership trans-
fers 60% of the real property to Fred and 40% to Steve. This distribu-
tion is not in proportion to their ownership interest in Jazzy Part-
nership, and the transfer is not exempt because there has been a
change in the beneficial ownership interest. To the extent that the
transfer of property results in the grantor having a different propor-
tional interest 1in the property after the transfer, it 1is taxable.
( (Netey)) However, ((hat)) Fred and Steve may qualify for an exemp-
tion under WAC 458-61A-212. ((3))

(4) Disparate treatment of ownership interests.

y after the
and Jill may
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings. Under no circumstances
is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

(a) Where the ownership of real property is different for finan-
cial accounting purposes than for federal tax purposes, the beneficial
ownership interest in the real property is deemed the entity which is
the owner for financial accounting purposes. Any transfer from the en-
tity that is the owner for federal tax purposes to the owner for fi-
nancial accounting purposes, or vice versa, 1is subject to the real es-
tate excise tax.

(b) For example, Giant Company wants to expand its business. It
identifies some real property, but is unable to finance the purchase
through a normad loan. It contracts with Mega Loans Inc. to enter into
a "synthetic " for the purchase of the real property. Under the
terms of the etic lease, Mega Loans will take title to the real
ompany will lease it from Mega Loans. Real estate
excise tz ] the purchase of the real property by Mega Loans.
The ter e also provide that Giant Company will be the
owner, purposes and Mega Loans will be the owner for
fina ' es. Per the lease agreement, after a speci-
fied t ' sfer title to the real property to Giant
Company from Mega Loans to Giant Company 1is

tnerships, or other entities. This
an entity that is wholly owned by
Oor's spouse, state registered domes-
2gistered domestic partner's children
er results in a change in the benefi-
real estate excise taxes will become

f otherwise provided by law

exemption applies
the transferor a
tic partner, chi

cial ownership interest.
due and payable on the o
if:

(a) The partnership
fers the property; or

(b) The transferor,
children, or state registered domest
transfer stock in the corporation, o
ital to other than:

(1) The transferor and/or the
tered domestic partner, children,
ner's children;

(i1i) A trust having the trans
spouse, state registered domestic partner, children, or st regis-
tered domestic partner's children as the only beneficiard
time of transfer to the trust; or

(iii) A corporation or partnership wholly owned b iginal
transferor and/or the transferor's spouse, state regi red domestic
partner, children, or state registered domestic p er's children
within three years of the original transfer to w this exemption
applies, and the tax on the subsequent transfer is not paid within
( (sdxty)) 60 days of becoming due.

For example, parents own real property as individuals. They cre-
ate an LLC that is owned by themselves and their three children. The
parents transfer the real property to the LLC. Despite the fact that
there was a change in beneficial ownership interest, it is still ex-
empt from tax, because the LLC is owned by the grantor and/or the
grantor's spouse, state registered domestic partner, children, or
state registered domestic partner's children.

(6) Transfers when there is not a change in identity or form of
ownership of an entity. This exemption applies to transfers of real
property when the grantor and grantee are the same.

domestic partner,
i ldren voluntarily

state regis-
stic part-
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings. Under no circumstances
is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

For example, John and Megan own real property as tenants in com-
mon. They decide that they prefer to hold the property as joint ten-
ants with rights of survivorship. John and Megan, as tenants in com-
mon, convey the property to John and Megan as Jjoint tenants with
rights of survivorship. The transfer is exempt from real estate excise
tax.
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