CODE REVISER USE ONLY

EXPEDITED RULE MAKING OFFICE OF THE CODE REVISER

CR-105 (December 2017) TIME:
(Implements RCW 34.05.353)

STATEOF WASHINGTON

FILED

DATE: August10, 2020
2:05PM

WSR 20-17-044

Agency: Department of Revenue

Title of rule and other identifying information: (describe subject) WAC 458-16-270 Schools and Colleges
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amending WAC 458-16-270 to incorporate 2020 legislation, Engrossed Senate Bill 5402, Section (49). This legislation
removes certain detailed information from RCW 84.36.840 no longer required in annual reports submitted by nonprofit
exempt schools, colleges, and not-for-profit foundations established for the exclusive support of an institution of higher

education, seeking exemption from property taxes under RCW 84.36.050.

Reasons supporting proposal: This rule is being updated to incorporate changes resulting from 2020 legislation,

Engrossed Senate Bill 5402, Section (49).

Statutory authority for adoption: RCW 84.36.865

Statute being implemented: RCW 84.36.840

Is rule necessary because of a:

Federal Law? U Yes No
Federal Court Decision? U Yes No
State Court Decision? U Yes No
If yes, CITATION:
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Governmental
Name of agency personnel responsible for:
Name Office Location Phone
Drafting: Miki Gearhart 6400 Linderson Way SW, Tumwater, WA (360) 534-1536
Implementation:  John Ryser 6400 Linderson Way SW, Tumwater, WA (360) 534-1605
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Expedited Adoption - Which of the following criteria was used by the agency to file this notice:
[0 Relates only to internal governmental operations that are not subject to violation by a person;

Adopts or incorporates by reference without material change federal statutes or regulations, Washington state statutes,
rules of other Washington state agencies, shoreline master programs other than those programs governing shorelines of
statewide significance, or, as referenced by Washington state law, national consensus codes that generally establish industry
standards, if the material adopted or incorporated regulates the same subject matter and conduct as the adopting or
incorporating rule;

LI Corrects typographical errors, make address or name changes, or clarify language of a rule without changing its effect;

] Content is explicitly and specifically dictated by statute;

] Have been the subject of negotiated rule making, pilot rule making, or some other process that involved substantial
participation by interested parties before the development of the proposed rule; or
LI Is being amended after a review under RCW 34.05.328.

Expedited Repeal - Which of the following criteria was used by the agency to file notice:

[] The statute on which the rule is based has been repealed and has not been replaced by another statute providing
statutory authority for the rule;

[] The statute on which the rule is based has been declared unconstitutional by a court with jurisdiction, there is a final
judgment, and no statute has been enacted to replace the unconstitutional statute;

I The rule is no longer necessary because of changed circumstances; or

1 Other rules of the agency or of another agency govern the same activity as the rule, making the rule redundant.

Explanation of the reason the agency believes the expedited rule-making process is appropriate pursuant to RCW
34.05.353(4): The expedited rule-making process is applicable to this rule update because the Department is incorporating
changes resulting from 2020 legislation.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROCESS THAT WILL ELIMINATE THE
NEED FOR THE AGENCY TO HOLD PUBLIC HEARINGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT
STATEMENT, OR PROVIDE RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EXPRESS YOUR OBJECTIONS IN
WRITING AND THEY MUST BE SENT TO

Name: Miki Gearhart

Agency: Department of Revenue

Address: PO Box 47467, Olympia, WA 98504-7467

Phone: (360) 534-1536

Fax: (360) 534-1606

Email: MikiG@dor.wa.gov

Other:

AND RECEIVED BY (date) October 19, 2020

Date: August 10, 2020 Signature:

Name: Atif Aziz Még
/ }

Title: Rules Coordinator
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction,
exemption, or credit.

AMENDATORY SECTION (Amending WSR 15-07-021, filed 3/10/15, effective
4/10/15)

WAC 458-16-270 Schools and colleges. (1) Introduction. This
rule explains the two property tax exemptions available under the pro-
visions of RCW 84.36.050. The first exemption applies to property
owned or used by or for a nonprofit school or college. The second ex-
emption is for property owned by a not-for-profit foundation estab-
lished for thegexclusive support of an institution of higher educa-
tion, as defig in RCW 28B.10.016, that is leased to and used by the
institution bfit schools, colleges, and not-for-profit founda-
erty tax exemption under RCW 84.36.050 must also
ant requirements of RCW 84.36.805, 84.36.840, and
bsection (8) of this rule.)
or purposes of this rule, the following defini-

purposes" means principally designed to
further [ ic, or social functions of an institu-

[ i ined in RCW 28B.10.016, and only ap-
by a not-for-profit foundation and

plies to prop W%
leased to and used tution.

(b) "Cultura lal program" means:

(1) An exh ' pre ation of works of art or objects of
cultural or historical silgn ance, such as those commonly displayed
in art or history museums

(ii) A musical or d or series of performances;
or

(1ii) An educationa
grams, offered by a nonprod
on an artistic, cultura
82.04.4328(2).)

(c) "Educational, social and attf
social and athletic functions" indiv
programs offered or functions perfo
lege in each such general area, inG
illustrated by the examples set fort
ing educational, social, and athletic
or cosponsored by the school or college, offered by others school
or college-owned property in a manner consistent with th
college's programs, and such programs and functions on s
lege property that may involve alumni and community memb

(1) Examples of educational programs and functi
addition to those described in the definition of "
ses" in (d) of this subsection: Classes, seminars nferences, pro-
viding instructional support to students and other participants in
such programs and functions, and programs and functions that utilize
and apply the academic and instructional resources and facilities of
the school or college, including related administrative and support
activities for these programs and functions.

(ii) Examples of athletic programs and functions include: Physi-
cal training, sport events and practices, athletic camps, and use of
school or college recreational and fitness resources and facilities by
students, alumni, faculty, staff, or third parties, including related
administrative and support activities, which use the property in a
manner consistent with the school or college's programs.

am, or series of such pro-
ollege to the general public
i ubject. (See RCW

"educational,
ely mean those
hool or col-
to, those
d includ-

include, in
tional purpo-
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction,
exemption, or credit.

(iii) Examples of social programs or functions include activities
engaged in by or for the school or college that further the health,
safety, well-being, emotional growth, welfare, psychological develop-
ment, socialization, preparation and training for participation in so-
ciety, development of adaptive skills and cultural awareness and rela-
ted activities for students including, but not limited to, theatrical
or musical performances, artistic, cultural, or technology exhibits or
fairs, events, presentations and programs providing students with in-
formation about and access to goods and services they need while a
student at the school or college.

(d) "Edug onal purposes" means, in addition to the educational
programs and ons described in (c) of this subsection, systematic
ormal or informal, in any and all branches of
learning an indefinite class of persons and from which a
efit is derived. The term includes all purposes
advance education.
colleges" means:
al institutions that are approved by the
superint i ction or whose students and credentials

are accep ¢ ' by schools and colleges established
under eithe W and offer students an educational
program of a genera e; or

lat meet the following criteria:
riculum and measurable outcomes for

(ii) Nonpro
(A) They ha

faculty;
(C) They have facil that are designed for the
primary purpose of the eg
(D) They have an att
(E) They have a sched

structional curriculum; and

requirement;
study that supports the in-

(F) They are accredited, ed by an external
agency that certifies educational in i transferability
of courses.

(f) "Net income" means the amo oan or rent-
al of exempt property that exceeds intenance and

operation expenses, as defined in WAC
portion of the property loaned or rented.

(g) "Pecuniary gain" means the generation of monetary ceipts
from commercial operations or other sales activities, re-
ceipts exceed expenses of operations or are intended to n-
ses of operations.

(h) "Religious faculty" means a person who:

(1) Teaches at a school or college; and

(ii) Is a member of the clergy or a religious
invested with ministerial or priestly authority, as
laity.

(1) "Third parties" means individuals, groups, organizations, as-
sociations, corporations, and entities other than the school or col-
lege to which an exemption is granted under this rule.

(3) Exemption - Nonprofit schools or colleges. Property owned or
used by or for any nonprofit school or college within this state is
exempt to the extent that it is used for educational purposes or cul-
tural or art educational programs.

(a) Real property exempt under this rule cannot exceed four hun-
dred acres. The exempt property includes, but is not limited to:

r or officially
istinguished from

[ 2] 0TS-2489.1



This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction,
exemption, or credit.

(1) Buildings and grounds principally designed for the education-
al, athletic, or social programs or functions of the school or col-
lege;

(ii) Buildings that house part-time or full-time students, reli-
gious faculty, or the chief administrator of the school or college;

(1iii) Buildings used for athletic activities of the school or
college; and

(iv) All other school or college facilities, such as maintenance
facilities, heating plants, storage facilities, security services fa-
cilities, food gservices facilities, transportation facilities, admin-
istrative of or a student union building or student commons,
which are ne ause of the presence of the school or college.
at is not a part of, or contiguous to, the main

campus of college and for which the institution wishes to
obtaln i )). The department may require the institution
to p ] i i the following information to support the exemp-
tion

taught or a description of the educa-
tional ¥ art educational programs taking place

property is used
(1ii) The n
activities or ;
off-campus site.
(c) If property 1is
exempt, the benefit of t
lege.

who participate in the educational
cational programs conducted at the

or college, in order to be
nure to the school or col-

(4) Exemption -
that is leased to and used 3
84.36.050 also provides a operty
property owned by a not-for-profit
clusive support of an institution o
RCW 28B.10.016. The property must be
tution for college or campus pPUrpoOs
signed to further the educational,
institution.

(a) An institution of higher i defin in RCW
28B.10.016 as synonymous with "postsecondary institutions" means
the University of Washington, Washington State Universi
Washington University at Bellingham, Central Washington
Ellensburg, Eastern Washington University at Cheney,
State College, the community colleges, and the technic

(b) The exemption can only be obtained for prop
lized by currently enrolled students.

(c) The benefit of the exemption must inure
institution using the exempt property.

(5) Uses of the exempt property that affect the exemption - Ex-
ceptions. For purposes of the school and college exemption:

(a) If exempt property is used by a third party entitled to a
property tax exemption, the property remains exempt as long as the
amount of rent or donations received by the school or college for that
use 1s reasonable and does not result in net income.

(b) If exempt property is used by a third party not entitled to a
property tax exemption, except as otherwise provided in this rule,
then the property, or portion used is taxable for the entire assess-
ment year in which the nongqualifying use occurs and will remain taxa-

a not-for-profit foundation
ion of higher education. RCW
i o real or personal
ished for the ex-
as defined in
by the insti-
n01pally de-
ckions of the

actively uti-

the educational
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction,
exemption, or credit.

ble until a new application is filed with the department and approved.
When an exemption is denied for only a portion of the school or colle-
ge's property, the renewal application only needs to address that por-
tion of the property denied and not the entire property.

(c) There are three general exceptions to the loss of exemption
when exempt property is used by a third party not entitled to a prop-
erty tax exemption, which exceptions are described in (i), (ii), and
(1ii) of this subsection (5) (¢), as follows:

(1) If exempt property 1is wused by students, alumni, faculty,
staff, or othen third parties in a manner consistent with the educa-
tional, socia r athletic programs of the school or college, includ-
ing propert or related administrative and support functions,
gain or to promote business activities, then the

hool or college contracts with and permits the

use f exempt property to provide school or college-
relat 2rvices directed at students, faculty, and staff,
and no c al public, then the property remains ex-

empt, ayment for the programs or services is
made to st ] school or college, or by program par-
ticipants o i ' and regardless of whether the use by
the third party re ry gain for the third party or the
promotion of the iness. Examples of such programs or
services includé ge educational, social and athletic
programs and functions; ovision of food services, including
snack and coffee bars, f ink vending machines, or on-
campus catering services ~ge events; placement of an
automated teller machine ; the operation of a book-
store on campus that sel her student oriented items;
and the provision of mainte or administrative serv-
ices.

(1iii) If exempt property is use i ain or to promote
business activities for fifteen days alendar year by
third parties who are not entitled exemption, the
property remains exempt. Disqualif fifteen days
is measured separately with respect ifi ion of the

a classroom in a building is used by three separate third p ies for
pecuniary gain or to promote business activities on three s oc-
casions in one calendar year for periods of four, six, Vs
respectively (for a total of eighteen days), that clas but@not

at calendar
rred in a dif-

the entire floor or building, loses its exemption f
year. By contrast, if the six day disqualifying use
ferent portion of the building, such as an audi m, neither the
classroom nor the auditorium would be disqualified, §ince neither por-
tion of the building would have been used for pecuniary gain or to
promote business activities for more than fifteen days in that vyear.
This fifteen day limitation does not apply when exempt property 1is
used as or for a sports or educational camp or program that is taught,
operated, or conducted by a faculty member who is required or permit-
ted to do so as part of his or her compensation package, whether or
not participants pay a fee directly to such faculty member.

(d) Unless otherwise authorized under this rule, the use of ex-
empt property by any individual, group, or entity, does not nullify
the exemption if the property is used for nonexempt purposes for up to
fifty days each calendar year and is used for pecuniary gain or to
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction,
exemption, or credit.

promote business activities, as described in subsection (5) (c¢) (iii) of
this rule, for not more than fifteen of the fifty days in each calen-
dar year. The fifty and fifteen-day limitations do not include days
for setup and takedown activities that take place immediately preced-
ing or following a meeting or other event.

(6) Examples of uses that do not nullify the exemption. In order
to clarify the property tax exemption for schools and colleges, this
subsection describes and gives examples of the types of use by third
parties not entitled to a property tax exemption that do not nullify
the tax exempt gstatus of property owned or used by or for a school or
college. The owing examples should be wused only as a general
guide. The ts of other specific situations must be determined
after a rea of the facts and circumstances. In the following

examples long any rent or donation associated with the use 1is
reasona and does result in net income to the school or college,
the e ffected.

' used by students, alumni, faculty, staff,
or ot! i eddings, anniversary celebrations, family

or schoc ' ] ervices, or similar events. These uses
are consi § enal or social programs of the school
or college ] ins exempt. The property remains ex-
empt even when the 0s using the school or college prop-
erty for such an ersons such as a caterer, a musical
group, or a wedd pecifically for the event.

(b) Exempt property by third parties, such as members of
the community, for lect s, presentatiomns, musical recitals, semi-
nars, debates, or simila ities. If the third party
use 1s contracted for a school or college, for ex-
ample when the school o presenter directly, or when
the participants or patron senter directly, there is no
loss of exemption, as long re considgtent with the educa-
tional, social, or athletic progra or college. The
presenter may also offer for sale, e presentation,
books, tapes, CDs or similar items t to the presen-
tation.

(c) Exempt property is used Db i ' students,
alumni, faculty, staff, or members of letic ac-
tivities or events on sports fields, i
used for athletics. These uses are consistent with the ath
grams of the school or college and the property remains exe long
as the property is not used for third party pecuniary gai o-
mote business activities. (The example 1is intended onl
the application of the exception set forth in subsect]
this rule, and should be distinguished from the ex
under subsections (5) (c) (ii) and (iii) of this rul ich permits the
generation of third party pecuniary gain in certain 9dentified circum-
stances.) Any fees, charges, rents, donations or other remuneration
for the use of the school or college exempt facilities may not result
in net income.

(d) Exempt property is used by third parties for educational or
instructional programs, such as private instruction, tutoring, driving
instruction, English as a second language or other language courses,
examination preparation, or other similar programs. These programs are
consistent with the educational programs of the school or college and
the property remains exempt as long as the property use is contracted
for and permitted by the school or college and the uses are consistent
with the educational programs of the school or college.

(5) (¢) (1) of
ons described
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction,
exemption, or credit.

(e) Exempt property, such as student housing, is used for purpo-
ses of recruiting prospective students. Exempt school or college fa-
cilities, when not being used by currently enrolled students, are of-
fered by the school or college to third parties for educational pro-
grams consistent with the educational purposes of the school or col-
lege. Such uses are consistent with the educational programs of the
school or college and the property remains exempt.

(f) A school or college provides courses in vocational-technical
skills, such as culinary arts, hotel management, automotive mechanics,
or cosmetology.afAs a part of the course work, students obtain practi-
cal experien providing products or services to the public. As
long as the o the public for these products or services is ex-

clusively he school or college's educational, social, or
athletic is use of exempt property is consistent with the
school! ograms and functions and will not result in the
loss

used by a bank or credit union in a school
or Co on program of limited duration and not
more tha through which students receive informa-
tion fro i inesses about services that they may
need while i college. This 1is considered to be a

social or educatio the school or college and is not a

(h) The sc 2 >ntracts with and permits third par-
ties to use exempt prope conduct fund-raising events when the
funds raised will be useg or educationa purposes or cultural or art
educational programs of lege. Such events must be
conducted in accordance of WAC 458-16-165.

(7) Examples of dis order to clarify the prop-
erty tax exemption for scl - s, this subsection describes
and gives examples of the ¢ i arties not entitled
to a property tax exemption that wi i exempt status of
property owned or used by or for a The following
examples identify a number of facts clusion. These
examples should be used only as a x results of
other specific situations must be de ' of all of
the facts and circumstances.

(a) The placement and operation o
empt property. Such an activity is using the exempt property
niary gain and to promote business activities and will cau
of exemption. Such an operation provides a service that i n-
guishable from services provided to the general communi
tion is nullified for the portion of the property occu
or credit union.

(b) An antique shop, gift shop, or retail sto sells a va-
riety of merchandise, but does not primarily sell products directed at
students, faculty, or staff of the school or college, and occupies an
exempt college-owned building on the school or college campus on a
regular and continuing basis. Such a store does not provide a specific
school or college related program or service, and is being operated
for pecuniary gain and to promote business activities. The exemption
is nullified for the portion of the building occupied by the business.

(8) Additional requirements.

(a) Any school or college, or not-for-profit foundation estab-
lished for the exclusive support of an institution of higher educa-
tion, that applies for a property tax exemption under this rule must
also comply with the provisions of RCW 84.36.805 to the extent appli-

P-
by the bank
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction,
exemption, or credit.

cable. Schools, colleges, and not-for-profit foundations established
for the exclusive support of an institution of higher education may,
without losing the exemption, loan or rent exempt property to organi-
zations even though the property would not be exempt if owned by such
organizations, as long as the rents or donations received for the use
of the portion of the property loaned or rented are reasonable and do
not exceed the maintenance and operation expenses attributable to the
portion of the property loaned or rented. WAC 458-16-165 describes and
explains additional conditions and requirements that must be complied
with to obtaingand maintain a property tax exemption for a school,

or college, or not-for-profit foundation estab-
sive support of an institution of higher educa-
a property tax exemption under this rule must
also cg i e provisions of RCW 84.36.840. In accordance with
icant must annually file a report with the de-
Marchy 31st. The report must be signed, and state
the hool, college, or foundation, including
donatio C maintenance and operation expenses or
ol or college or foundation and to no

[ 7] 0TS-2489.1





