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STATE OF WASHINGTON

DEPARTMENT OF REVENUE

Attachment for CR103P filing for
WAC 458-20-101 (Rule 101) and
WAC 458-20-193 (Rule 193)

Purpose

WAC 458-20-193 (Rule 193) provides guidance on how Washington’s B&O tax and retail sales taxes apply to
interstate sales of tangible personal property. WAC 458-20-101 (Rule 101) provides, in relevant part, tax
reporting and registration requirements for out-of-state businesses.

The Department is amending Rules 193 and 101 to provide current and clearer guidance. Included among these
changes are the following key updates:

1. Dissociation: Rule 193 currently provides if a taxpayer can prove that its sales in the state are
“dissociated” from its local business activity, then those sales are not subject to Washington tax despite
the taxpayer’s nexus with the state. The Department is removing the dissociation concept from the rule.
Consistent with this change to Rule 193, the Department is removing the dissociation concept found in
subsection (5)(a) of Rule 101.

2. Trailing nexus: Rule 193 currently provides that once a taxpayer establishes nexus in Washington, it
will continue to have nexus for up to five years even if the taxpayer ceased performing the instate
activity which created nexus. Chapter 23, Laws of 2010 1% sp.s., § 102, changed the trailing nexus for
B&O tax to one year following the year the taxpayer ceases having nexus with the state. This legislation
did not address the trailing nexus period for other excise taxes. The Department is adopting a 1-year
standard for all excise taxes for uniformity purposes.

3. Definition of “receipt”: The Department is incorporating the current statutory definition of “receipt,”
which specifically excludes possession by a shipping company. In addition, the Department is including
the special sourcing provisions for sales of commercial airplane parts in RCW 82.04.627.

4. Drop shipments: The Department is providing clearer and more detailed guidance regarding the tax
consequences associated with drop shipment sales.

Changes from proposed to adopted version

Rule 101.

- Changed the term “master application” to “business license application” throughout to reflect legislative
and agency change to refer to application as “business license application” rather than “master
application.”

- Added a new sentence to subsection (1) to clarify that for certain ownership structures the Secretary of
State has its own filing requirements, providing: “Persons with certain ownership structures (e.g.,
corporations, limited liability companies, limited partnerships, limited liability partnerships, and limited
liability limited partnerships) must also register with the office of the secretary of state.”

- Changed “licensing” to “revenue” in subsection (6)(c) because the department of revenue is now
administering the UBI program.

Interpretations and Technical Advice Division
P O Box 47453 ¢ Olympia, Washington 98504-7453 ¢ Phone (360) 534-1570



Rule 193.

- Changed the order of the references to other rules that may also be helpful (subsection (1)(b)) to put
them in numerical order.

- Added language to subsection (1)(d) to clarify that the rule does not address “the use tax collection
obligation of seller of goods to Washington customers.”

- Added the phrase “or other information accessible to customers” to subsection (102)(d)(vii)(B).

- Changed the definition of “receive” and “receipt” in subsection (202)(a) from “taking possession of
tangible personal property” to “the purchaser first either taking physical possession of, or having
dominion and control over, tangible personal property.”

- Removed the following sentence from the “shipping company” definition in subsection (202)(b)(ii): “In
the case where a seller or purchaser uses its own transportation equipment for delivery, receipt occurs at
the location where the seller or purchaser's own transportation equipment delivers (in the case of the
seller) or picks up (in the case of a purchaser) the goods.”

- Removed the definition of possession in light of changing the definition of “receive” and “receipt” in
subsection (203) and renumbered the rest of Part Il accordingly.

- Added a definition of “purchaser” in subsection (203)(b)(1) as including “the purchaser’s agent or
designee.”

- Changed the definition of “purchaser’s donee,” now in subsection (203)(b)(ii), as follows (underlined
language added and struekeuttanguage deleted from proposed definition):

The term “purchaser’s donee” means thea person to whom the purchaser directs shipment of the
goods in a gratuitous transfer (e.g., a ift recipient).

- Added a new Example 11 to subsection (203), providing:

Company ABC is located in Washington and purchases goods from Company XYZ located in
Ohio. Company ABC directs Company XYZ to ship the goods by a for-hire carrier to a
commercial storage warehouse in Washington. The goods will be considered as having been
received by Company ABC when the goods are delivered at the commercial storage warehouse.
Assuming Company XYZ has nexus, Company XYZ is subject to B&O tax and must collect
retail sales tax on the sale.

- Changed heading of (204)(b) from “Sales of certain itinerant property” to “Sales of motor vehicles,
watercraft, airplanes, manufactured homes, etc.”

- Added the following language to subsection (301): “The place of receipt in a drop shipment transaction
is where the property is delivered (i.e., the seller’s customer’s location).”

- Added the following language to the third sentence of (301)(d): “or other approved exemption
certificate.”

- Deleted the following language from subsection (304): “The wholesaler has nexus with Washington, and
the customer receives the property in Washington.”

- Added the following language to the fourth sentence of Example 11: “because Seller does not have
nexus with Washington.”

- Added the following language to the fifth sentence of Example 11: “because Wholesaler has nexus with
Washington and Customer receives the parts (i.e., the parts are delivered to Customer) in Washington.”




This rule was adopted July 7, 2015 and becomes effective August 7, 2015. It may be used to determine tax liability
on and after the effective date, until the codified version is available from the code reviser's office.

AMENDATORY SECTION (Amending WSR 14-13-093, filed 6/17/14, effective
7/18/14)

WAC 458-20-101 Tax registration and tax reporting. (1) Intro-
duction. This ((seetion)) rule explains tax registration and tax re-
porting requirements for the Washington state department of revenue as
established in RCW 82.32.030 and 82.32.045. This ((seeti#on)) rule dis-
cusses who is required to be registered, and who must file excise tax
returns. This ((seeti#on)) rule also discusses changes in ownership re-
quiring a new registration, the administrative closure of taxpayer ac-
counts, and the revocation and reinstatement of a tax reporting ac-
count with the department of revenue. Persons required to file tax re-
turns should also refer to WAC 458-20-104 (Small business tax relief
based on volume of business). Persons with certain ownership struc-
tures (e.g., corporations, limited liability companies, limited part-
nerships, limited liability partnerships, and limited liability limi-
ted partnerships) must also register with the office of the secretary
of state.

(2) Persons required to obtain tax registration endorsements. Ex-
cept as provided in (a) of this subsection, every person who is engag-
ed In any business activity for which the department of revenue is re-
sponsible for administering and/or collecting a tax or fee, shall ap-
ply for and obtain a tax registration endorsement with the department
of revenue. (See RCW 82.32.030.) This endorsement shall be reflected
on the face of the business person®s registrations and licenses docu-
ment. The tax registration endorsement is nontransferable, and valid
for as long as that person continues In business.

(a) Registration under this ((seet#on)) rule is not required if
all of the following conditions are met:

(i) The person®s value of products, gross proceeds of sales, or
gross income of the business, from all business activities taxable un-
der chapter 82.04 RCW (business and occupation tax), is less than
twelve thousand dollars per year;

(i1) A person®s gross income from all business activities taxable
under chapter 82.16 RCW (public utility tax), is less than twelve
thousand dollars per year;

(iii1) The person is not required to collect or pay to the depart-
ment of revenue retail sales tax or any other tax or fee which the de-
partment is authorized to administer and/or collect; and

(iv) The person is not otherwise required to obtain a license or
registration subject to the ((master)) business license application
procedure provided iIn chapter 19.02 RCW. For the purposes of this
((seetion)) rule, the term "license or registration”™ means any agency
permit, license, certificate, approval, registration, charter, or any
form or permission required by law, including agency rule, to engage
in any activity.

(b) The term ™"tax registration endorsement,” as used in this
((seetion)) rule, has the same meaning as the term "tax registration”
or "certificate of registration” used in Title 82 RCW and other ((see-
tHons)) rules in chapter 458-20 WAC.

(c) The term "person™ has the meaning given in RCW 82.04.030.

(d) The term ™"tax reporting account number™ as used 1iIn this
((seetion)) rule, i1s the number used to identify persons registered
with the department of revenue.

(3) Requirement to file tax returns. Persons registered with the
department must file tax returns and remit the appropriate taxes to
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on and after the effective date, until the codified version is available from the code reviser's office.

the department, unless they are placed on an ™"active nonreporting”
status by the department.

(a) The department may relieve any person of the requirement to
file returns by placing the person In an active nonreporting status if
all of the following conditions are met:

(i) The person®s value of products (RCW 82.04.450), gross pro-
ceeds of sales (RCW 82.04.070), or gross income of the business (RCW
82.04.080), from all business activities taxable under chapter 82.04
RCW (business and occupation tax), is less than twenty-eight thousand
dollars per year;

(i1) The person®s gross income (RCW 82.16.010) from all business
activities taxable under chapter 82.16 RCW (public utility tax) 1is
less than twenty-four thousand dollars per year; and

(ifi1) The person is not required to collect or pay to the depart-
ment retail sales tax or any other tax or fee the department is au-
thorized to collect.

(b) The department will notify those persons it places on an ac-
tive nonreporting status. (A person may request to be placed on an ac-
tive nonreporting status if the conditions of (a) of this subsection
are met.)

(c) Persons placed on an active nonreporting status by the de-
partment are required to timely notify the department if their busi-
ness activities do not meet any of the conditions explained in (a) of
this subsection. These persons will be removed from an active nonrep-
orting status, and must file tax returns and remit appropriate taxes
to the department, beginning with the Ffirst period in which they do
not qualify for an active nonreporting status.

(d) Persons that have not been placed on an active nonreporting
status by the department must continue to file tax returns and remit
the appropriate taxes.

(4) Examples. The following examples identify a number of facts
and then state a conclusion. These examples should be used only as a
general guide. The status of each situation must be determined after a
review of all facts and circumstances.

(a) Bob Brown is starting a bookkeeping service. The gross income
of the business is expected to be less than twelve thousand dollars
per year. Due to the nature of the business activities, Bob is not re-
quired to pay or collect any other tax which the department is author-
ized to collect.

Bob Brown is not required to apply for and obtain a tax registra-
tion endorsement with the department of revenue. The conditions under
which a business person may engage in business activities without ob-
taining the tax registration endorsement have been met. However, if
Bob Brown in some future period has gross income exceeding twelve
thousand dollars per year, he will be required to obtain a tax regis-
tration endorsement. If Bob"s gross income exceeds twenty-eight thou-
sand dollars per year, he will be required to file tax returns and re-
mit the appropriate taxes.

(b) Cindy Smith is opening a business to sell books written for
children to local customers at retail. The gross proceeds of sales are
expected to be less than twelve thousand dollars per year.

Cindy Smith must apply for and obtain a tax registration endorse-
ment with the department of revenue. While gross income is expected to
be less than twelve thousand dollars per year, Cindy Smith is required
to collect and remit retail sales tax.

(c) Alice Smith operates a taxicab service with an average gross
income of eighteen thousand dollars per year. She also owns a manage-
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ment consulting service with an average gross income of fifteen thou-
sand dollars per year. Assume that Alice is not required to collect or
pay to the department any other tax or fee the department is author-
ized to collect. Alice qualifies for an active nonreporting status be-
cause her taxicab income is less than the twenty-four thousand dollar
threshold for the public utility tax, and her consulting income 1is
less than the twenty-four thousand dollar threshold for the business
and occupation (B&0) tax. If the department of revenue does not Ffirst
place her on an active nonreporting status, she may request the de-
partment to do so.

(5) Out-of-state businesses. The B&0 and public utility taxes are
imposed on the act or privilege of engaging in business activity with-
in Washington. RCW 82.04.220 and 82.16.020. Out-of-state persons who
have established sufficient nexus in Washington to be subject to Wash-
ington®"s B&0 or public utility taxes must obtain a tax registration
endorsement with this department if they do not satisfy the conditions
expressed in subsection (2)(a) of this ((seetion)) rule. Out-of-state
persons required to collect Washington®s retail sales or use tax, or
who have elected to collect Washington®s use tax, even though not
statutorily required to do so, must obtain a tax registration endorse-
ment.

Fred-

€B))) Out-of-state persons making sales into or doing business
within Washington should also refer to the following rules in chapter
458-20 WAC for a discussion of their tax reporting responsibilities:

((H)) (a) WAC 458-20-103 (Time and place of sale);

(aH)) (b)) WAC 458-20-193 (Inbound and outbound interstate
sales of tangible personal property);

((c)) (c) WAC 458-20-193D (Transportation, communication,
public utility activities, or other services in interstate or foreign
commerce);

() (d) WAC 458-20-194 (Doing business inside and outside
the state); and

((t»)) (e) WAC 458-20-221 (Collection of use tax by retailers
and selling agents).

(6) Registration procedure. The state of Washington initiated the
unified business identifier (UBI) program to simplify the registration
and licensing requirements imposed on the state®s business community.
Completion of the ((master)) business license application enables a
person to register or license with several state agencies, including
the department of revenue, using a single form. The person will be as-
signed one unified business i1dentifier number, which will be used for
all state agencies participating in the UBI program. The department
may assign the unified business identifier number as the taxpayer-"s
revenue tax reporting account number, or it may assign a different or
additional number as the revenue tax reporting account number.

(a) Persons completing the ((master)) business license applica-
tion will be issued a registrations and licenses document. The face of
this document will list the registrations and licenses (endorsements)
which have been obtained.

(b) The department of revenue does not charge a registration fee
for issuing a tax registration endorsement. Persons required to com-
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plete a ((master)) business license application may, however, be sub-
ject to other fees.

_ (c) While the UBI program is administered by the department of

)) revenue, business license applications are
available at any participating UBI service provider location. The fol-
lowing agencies of the state of Washington participate in the UBI pro-
gram (see RCW 19.02.050 for a more complete listing of participating
agencies):

(i) The office of the secretary of state;

(i1) The department of licensing;

(i11) The department of employment security;

(iv) The department of labor and industries;

(v) The department of revenue.

(7) Temporary revenue registration certificate. A temporary reve-
nue registration certificate may be issued to any person who operates
a business of a temporary nature.

(a) Temporary businesses, for the purposes of registration, are
those with:

(i) Definite, predetermined dates of operation for no more than
two events each year with each event lasting no longer than one month;
or

(i1) Seasonal dates of operation lasting no longer than three
months. However, persons engaging iIn business activities on a seasonal
basis every year should refer to subsection (8) of this ((seetion))
rule.

(b) Each temporary registration certificate is valid for a single
event. Persons that subsequently make sales into Washington may Incur
additional tax liability. Refer to WAC 458-20-193 (Inbound and out-
bound interstate sales of tangible personal property) for additional
information on tax reporting requirements. It may be required that a
tax registration endorsement be obtained, in lieu of a temporary reg-
istration certificate. See subsection (2) of this ((seetion)) rule.

(c) Temporary revenue registration certificates may be obtained
by making application at any participating UBI agency office, or by
completing a seasonal registration form.

(8) Seasonal revenue tax reporting accounts. Persons engaging in
seasonal business activities which do not exceed two quarterly report-
ing periods each calendar year may be eligible for a tax reporting ac-
count with a seasonal reporting status. This is a permanent account
until closed by the taxpayer. The taxpayer must specify In which quar-
terly reporting periods he or she will be engaging in taxable business
activities. The quarterly reporting periods in which the taxpayer is
engaging In taxable business activities may or may not be consecutive,
but the same quarterly period or periods must apply each year. The
taxpayer i1s not required to be engaging in taxable business activities
during the entire period.

The department will provide and the taxpayer will be required to
file tax returns only for the quarterly reporting periods specified by
the taxpayer. Examples of persons which may be eligible for the sea-
sonal reporting status include persons operating Christmas tree and/or
fireworks stands. Persons engaging in taxable business activities in
more than two quarterly reporting periods in a calendar year will not
qualify for the seasonal reporting status.

(9) Display of registrations and licenses document. The taxpayer
iIs required to display the registrations and licenses document in a
conspicuous place at the business location for which it Is issued.
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(10) Multiple locations. A registrations and licenses document 1is
required for each place of business at which a taxpayer engages in
business activities for which the department of revenue is responsible
for administering and/or collecting a tax or fee, and any main office
or principal place of business from which excise tax returns are to be
filed. This requirement applies to locations both within and without
the state of Washington.

(a) For the purposes of this subsection, the term "place of busi-
ness' means:

(i) Any separate establishment, office, stand, cigarette vending
machine, or other fixed location; or

(i1) Any vessel, train, or the like, at any of which the taxpayer
solicits or makes sales of tangible personal property, or contracts
for or renders services in this state or otherwise transacts business
with customers.

(b) A taxpayer wishing to report all tax liability on a single
excise tax return may request a separate registrations and licenses
document for each location. The original registrations and licenses
document shall be retained for the main office or principal place of
business from which the returns are to be filed, with additional docu-
ments obtained for all branch locations. All registrations and licen-
ses documents will reflect the same tax reporting account number.

(c) A taxpayer desiring to file a separate excise tax return cov-
ering a branch location, or a specific construction contract, may ap-
ply for and receive a separate revenue tax reporting account number. A
registrations and licenses document will be issued for each tax re-
porting account number and will represent a separate account.

(d) A ((master)) business license application must be completed
to obtain a separate registrations and licenses document, or revenue
tax reporting account number, for a new location.

(11) Change in ownership. When a change in ownership of a busi-
ness occurs, the new owner must apply for and obtain a new registra-
tions and licenses document. The original document must be destroyed,
and any further use of the tax reporting account number for tax purpo-
ses i1s prohibited.

(a) A "change in ownership,”™ for purposes of registration, occurs
upon but is not limited to:

(i) The sale of a business by one individual, firm or corporation
to another individual, firm or corporation;

(i1) The dissolution of a partnership;

(it1) The withdrawal, substitution, or addition of one or more
partners where the general partnership continues as a business organi-
zation and the change in the composition of the partners is equal to
or greater than fifty percent;

(iv) Incorporation of a business previously operated as a part-
nership or sole proprietorship;

(v) Changing from a corporation to a partnership or sole proprie-
torship; or

(vi) Changing from a corporation, partnership or sole proprietor-
ship to a limited liability company or a Hlimited liability partner-
ship.

(b) For the purposes of registration, a ‘'change iIn ownership"
does not occur upon:

(i) The sale of all or part of the common stock of a corporation;

(i1) The transfer of assets to an assignee for the benefit of
creditors or upon the appointment of a receiver or trustee iIn bank-
ruptcy;
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(iiti1) The death of a sole proprietor where there will be a con-
tinuous operation of the business by the executor, administrator, or
trustee of the estate or, where the business was owned by a marital
community or registered domestic partnership, by the surviving spouse
or surviving domestic partner of the deceased owner;

(iv) The withdrawal, substitution, or addition of one or more
partners where the general partnership continues as a business organi-
zation and the change in the composition of the partners is less than
fifty percent; or

(v) A change in the trade name under which the business is con-
ducted.

(c) While changes iIn a business entity may not result in a
"change iIn ownership,'™ the completion of a new ((master)) business li-
cense application may be required to reflect the changes in the regis-
tered account.

(12) Change in location. Whenever the place of business is moved
to a new location, the taxpayer must notify the department of the
change. A new registrations and licenses document will be issued to
reflect the change iIn location.

(13) Lost registrations and licenses documents. If any registra-
tions and licenses document is lost, destroyed or defaced as a result
of accident or of natural wear and tear, a new document will be issued
upon request.

(14) Administrative closure of taxpayer accounts. The department
may, upon written notification to the taxpayer, close the taxpayer-"s
tax reporting account and rescind iIts tax registration endorsement
whenever the taxpayer has reported no gross income and there is no in-
dication of taxable activity for two consecutive years.

The taxpayer may request, within thirty days of notification of
closure, that the account remain open. A taxpayer may also request
that the account remain open on an "active nonreporting” status iIf the
requirements of subsection (3)(a) of this ((seetion)) rule are met.
The request shall be reviewed by the department and if found to be
warranted, the department will immediately reopen the account. The
following are acceptable reasons for continuing as an active account:

(a) The taxpayer is engaging In business activities in Washington
which may result in tax liability.

(b) The taxpayer is required to collect or pay to the department
of revenue a tax or fee which the department is authorized to adminis-
ter and/or collect.

(c) The taxpayer has in fact been liable for excise taxes during
the previous two years.

(15) Reopening of taxpayer accounts. A business person choosing
to resume business activities for which the department of revenue is
responsible for administering and/or collecting a tax or fee, may re-
quest a previously closed account be reopened. The business person
must complete a new ((master)) business license application. When an
account is reopened a new registrations and licenses document, re-
flecting a current tax registration endorsement, shall be issued. Per-
sons requesting the reopening of an account which had previously been
closed due to a revocation action should refer to subsection (16) of
this ((seetion)) rule.

(16) Revocation and reinstatement of tax registration endorse-
ments. Actions to revoke tax registration endorsements must be conduc-
ted by the department pursuant to the provisions of chapter 34.05 RCW,
the Administrative Procedure Act, and the taxpayers bill of rights of
chapter 82.32A RCW. Persons should refer to WAC 458-20-10001, Adjudi-
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cative proceedings—Brief adjudicative proceedings—Wholesale and re-
tail cigarette license revocation/suspension—Certificate of registra-
tion (tax registration endorsement) revocation, for an explanation of
the procedures and processes pertaining to the revocation of tax reg-
istration endorsements.

(a) The department of revenue may, by order, revoke a tax regis-
tration endorsement if:

(i) Any tax warrant issued under the provisions of RCW 82.32.210
is not paid within thirty days after it has been filed with the clerk
of the superior court; or

(i1) The taxpayer is delinquent, for three consecutive reporting
periods, in the transmission to the department of retail sales tax
collected by the taxpayer; or

(ifi) Either:

(A) The taxpayer was convicted of violating RCW 82.32.290(4) and
continues to engage 1in business without fully complying with RCW
82.32.290 (4)(b)(1) through (iii); or

(B) A person convicted of violating RCW 82.32.290(4) is an owner,
officer, director, partner, trustee, member, or manager of the taxpay-
er, and the person and taxpayer have not fTully complied with RCW
82.32.290 (4)(b)(1) through (iii).

For purposes of (a)(iii) of this subsection, the terms "manager,"
"member," and "officer”™ mean the same as defined in RCW 82.32.145.

(b) The revocation order will be, if practicable, posted in a
conspicuous place at the main entrance to the taxpayer®s place of
business. The department may also post a copy of the revocation order
in any public facility, as may be allowed by the public entity that
owns or occupies the facility. The revocation order posted at the tax-
payer"s place of business must remain posted until the tax registra-
tion endorsement has been reinstated or the taxpayer has abandoned the
premises. A revoked endorsement will not be reinstated until:

(i) The amount due on the warrant has been paid, or satisfactory
arrangements for payment have been approved by the department, and the
taxpayer has posted with the department a bond or other security in an
amount not exceeding one-half the estimated average annual liability
of the taxpayer; or

(i1) The taxpayer and, if applicable, the owner, officer, direc-
tor, partner, trustee, member, or manager of the taxpayer who was con-
victed of violating RCW 82.32.290(4) are in full compliance with RCW
82.32.290 (4)(b) (i) through (iii), if the tax registration endorsement
was revoked as described in (2)(iii) of this subsection.

(c) 1t is unlawful for any taxpayer to engage in business after
its tax registration endorsement has been revoked.

(17) Penalties for noncompliance. The law provides that any per-
son engaging in any business activity, for which registration with the
department of revenue is required, shall obtain a tax registration en-
dorsement.

(a) The failure to obtain a tax registration endorsement prior to
engaging in any taxable business activity constitutes a gross misde-
meanor .

(b) Engaging in business after a tax registration endorsement has
been revoked by the department constitutes a Class C felony.

(c) Any tax found to have been due, but delinquent, and any tax
unreported as a result of fraud or misrepresentation, may be subject
to penalty as provided in chapter 82.32 RCW, WAC 458-20-228 and
458-20-230.
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(a) This rule explains the aDpllcatlon of the business and occu-

pation (B&0) and retail sales taxes to interstate sales of tangible
personal property. In general, Washington imposes its B&0 and retail
sales taxes on sales of tangible personal property if the seller has
nexus with Washington and the sale occurs in Washington.

(b) The following rules may also be helpful:

(i) WAC 458-20-178 Use tax and the use of tangible personal prop-
erty.

(i11) WAC 458-20-193C Imports and exports—Sales of goods from or
to persons 1n foreign countries.

(i11) WAC 458-20-193D Transportation, communication, public util-
ity activities, or other services in _interstate or foreign commerce.

(iv) WAC 458-20-221 Collection of use tax by retailers and sell-
ing agents.
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(c) Examples included in this rule identify a number of facts and
then state a conclusion; they should be used only as a general guide.
The tax results of all situations must be determined after a review of
all the facts and circumstances.

(d) This rule does not cover sales of intangibles or services and
does not address the use tax obligation of a purchaser of goods in
Washington (see WAC 458-20-178) or the use tax collection obligation
of out-of-state sellers of goods to Washington customers when sellers
are _not otherwise liable to collect and remit retail sales tax (see
WAC 458-20-221).

(e) For purposes of this rule, the term 'tangible personal prop-
erty” means personal property that can be seen, weighed, measured,
felt, or touched or that is in any other manner perceptible to the
senses, but does not include steam, electricity, or electrical energy.
It includes prewritten computer software (as such term is defined 1in
RCW 82.04.215) in tangible form. However, this rule does not address
electronically delivered prewritten computer software or remote access
software.

(2) Organization of rule. This rule is divided into three parts:

(a) Part 1 — Nexus standard for sales of tangible personal prop-
erty;
(b) Part 11 — Sourcing sales of tangible personal property:; and
(c) Part 111 — Drop shipment sales.
Part I — Nexus Standard for Sales of Tangible Personal Property

(101) Introduction. The nexus standard described here is provided
in RCW 82.04.067(6) and is used to determine whether a person who
sells tangible personal property has nexus with Washington for B&0 and
retail sales tax purposes. The economic nexus standard under RCW
82.04.067 (1) through (5) (as further described in WAC 458-20-19401)
does not apply to the activity of selling tangible personal property
and is, therefore, not addressed in_ this rule. Further, Public Law
86-272 (15 U.S.C. Sec. 381 et seq.) applies only to taxes on or meas-
ured by net income. Washington®"s B&0 tax 1s measured by gross re-
ceipts. Consequently, Public Law 86-272 does not apply.

(102) Nexus. A person who sells tangible personal property is
deemed to have nexus with Washington if the person has a physical
presence in this state, which need only be demonstrably more than the
slightest presence. RCW 82.04.067(6).

(a) Physical presence. A person is physically present in_ this
state if:

(i) The person has property in this state;

(i1) The person has one or more employees in this state; or

(iii) The person, either directly or through an agent or other
representative, engages in _activities in this state that are signifi-
cantly associated with the person®s ability to establish or maintain a
market for its products in Washington.

(b) Property. A person has property in this state if the person
owns, leases, or otherwise has a legal or beneficial interest in real
or _personal property in Washington.

(c) Employees. A person has employees in this state if the person
is required to report its employees for Washington unemployment insur-
ance tax purposes, or the facts and circumstances otherwise indicate
that the person has employees in the state.

(d) In-state activities. Even if a person does not have property
or _employees in Washington, the person is physically present iIn Wash-
ington when the person, either directly or through an agent or other
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representative, engages in _activities in this state that are signifi-
cantly associated with the person®s ability to establish or maintain a
market for its products in Washington. It is immaterial that the ac-
tivities that establish nexus are not significantly associated with a
particular sale into this state.

For purposes of this rule, the term "agent or other representa-
tive'" i1ncludes an employee, independent contractor, commissioned sales
representative, or other person acting either at the direction of or
on behalf of another.

A person performing the following nonexclusive list of activi-
ties, directly or through an agent or other representative, generally
is performing activities that are significantly associated with estab-
lishing or maintaining a market for a person®s products in this state:

(1) Soliciting sales of goods in Washington;

(ii) Installing, assembling, or repairing goods in Washington;

(iii1) Constructing, installing, repairing, or maintaining real
property or tangible personal property in Washington;

(iv) Delivering products into Washington other than by mail or
common_carrier;

(v) Having an exhibit at a trade show to maintain or establish a
market for one"s products in the state (but not merely attending a
trade show);

(vi) An online seller having a brick-and-mortar store in_ this
state accepting returns on its behalf;

(vii) Performing activities designed to establish or maintain
customer relationships including, but not limited to:

(A) Meeting with customers in Washington to gather or provide
product or marketing information, evaluate customer needs, or generate
goodwill; or

(B) Being available to provide services associated with the prod-
uct sold (such as warranty repairs, installation assistance or qguid-
ance, and training on the use of the product), if the availability of
such services is referenced by the seller in its marketing materials,
communications, or other information accessible to customers.

(103) Effect of having nexus. A person selling tangible personal
property that has nexus with Washington is subject to B&0 tax on that
person"s retail and wholesale sales, and is responsible for collecting
and remitting retail sales tax on that person"s sales of tangible per-
sonal property sourced to Washington, unlless a specific exemption ap-
plies.

(104) Trailing nexus. RCW 82.04.220 provides that for B&0 tax
purposes a person who stops the business activity that created nexus
in Washington continues to have nexus for the remainder of that calen-
dar year, plus one additional calendar year (also known as "trailing
nexus'). The department applies the same trailing nexus period for re-
tail sales tax and other taxes reported on the excise tax return.

Part Il — Sourcing Sales of Tangible Personal Property

(201) Introduction. RCW 82.32.730 explains how to determine where
a sale of tangible personal property occurs based on ''sourcing rules"
established under the streamlined sales and use tax agreement. Sourc-
ing rules for the lease or rental of tangible personal property are
beyond the scope of this rule, as are the sourcing rules for 'direct
mail,'” "advertising and promotional direct mail,'” or "other direct
mail'” as such terms are defined in RCW 82.32.730. See RCW 82.32.730
for fTurther explanation of the sourcing rules for those particular
transactions.

[ 11 ] 0TS-6905. 4



This rule was adopted July 7, 2015 and becomes effective August 7, 2015. It may be used to determine tax liability
on and after the effective date, until the codified version is available from the code reviser's office.

(202) Receive and receipt.

(a) Definition. "'Receive' and "‘receipt'” mean the purchaser first
either taking physical possession of, or having dominion and control
over, tangible personal property.

(b) Receipt by a shipping company.

(1) "Receive'" and ''receipt’” do not include possession by a ship-
ping company on behalf of the purchaser, regardless of whether the
shipping company has the authority to accept and inspect the goods on
behalf of the purchaser.

(ii1) A "'shipping company' for purposes of this rule means a sepa-
rate legal entity that ships, transports, or delivers tangible person-
al property on behalf of another, such as a common carrier, contract
carrier, or private carrier either affiliated (e.g., an entity wholly
owned by the seller or purchaser) or unaffiliated (e.g., third-party
carrier) with the seller or purchaser. A shipping company is not a di-
vision or branch of a seller or purchaser that carries out shipping
duties for the seller or purchaser, respectively. Whether an entity is
a _"'shipping company' for purposes of this rule applies only to sourc-
ing sales of tangible personal property and does not apply to whether
a "'shipping company' can create nexus for a seller.

(203) Sourcing sales of tangible personal property — In general.
The following provisions in this subsection apply to sourcing sales of
most items of tangible personal property.

(a) Business location. When tangible personal property is re-
ceived by the purchaser at a business location of the seller, the sale
is sourced to that business location.

Example 1. Jane is an ldaho resident who purchases tangible per-
sonal property at a retailer”"s physical store location in Washington.
Even though Jane takes the property back to ldaho for her use, the
sale i1s sourced to Washington because Jane received the property at
the seller”s business location in Washington.

Example 2. Department Store has retail stores located in Washing-
ton, Oregon, and in several other states. John, a Washington resident,
goes to Department Store"s store in Portland, Oregon to purchase lug-
gage. John takes possession of the luggage at the store. Although De-
partment Store has nexus with Washington through its Washington store
locations, Department Store is not liable for B&0 tax and does not
have any responsibility to collect Washington retail sales tax on this
transaction because the purchaser, John, took possession of the lug-
gage at the seller”"s business location outside of Washington.

Example 3. An out-of-state purchaser sends its own trucks to
Washington to receive goods at a Washington-based seller and to imme-
diately transport the goods to the purchaser®s out-of-state location.
The sale occurs in Washington because the purchaser receives the goods
in Washington. The sale is subject to B&0 and retail sales tax.

Example 4. The same purchaser in Example 3 uses a wholly owned
affiliated shipping company (a legal entity separate from the purchas-
er) to pick up the goods in Washington and deliver them to the pur-
chaser®s out-of-state location. Because ''receive' and ''receipt’” do not
include possession by the shipping company, the purchaser receives the
goods when the goods arrive at the purchaser®s out-of-state location
and not when the shipping company takes possession of the goods in
Washington. The sale is not subject to B&0 and retail sales tax.

(b) Place of receipt. 1f the sourcing rule explained in (a) of
this subsection does not apply, the sale is sourced to the location
where receipt by the purchaser or purchaser"s donee, designated as
such by the purchaser, occurs, including the location indicated by in-
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structions for delivery to the purchaser or purchaser®s donee, as
known to the seller.
(1) The term "purchaser' includes the purchaser®"s agent or desig-

nee.

(ii) The term "'purchaser"s donee' means a person to whom the pur-
chaser directs shipment of goods i1In a gratuitous transfer (e.qg., a
gift recipient).

(i11) Commercial law delivery terms, and the Uniform Commercial
Code"s provisions defining sale or where risk of loss passes, do not
determine where the place of receipt occurs.

(iv) The seller must retain iIn _its records documents used in the
ordinary course of the seller®s business to show how the seller knows
the location of where the purchaser or purchaser®"s donee received the
goods. Acceptable proof includes, but is not limited to, the following
documents:

(A) Instructions for delivery to the seller indicating where the
purchaser wants the goods delivered, provided on a sales contract,
sales invoice, or any other document used in the seller"s ordinary
course of business showing the instructions for delivery;

(B) If shipped by a shipping company, a waybill, bill of lading
or other contract of carriage indicating where delivery occurs; or

(C) If shipped by the seller using the seller"s own transporta-
tion equipment, a trip-sheet signed by the person making delivery for
the seller and showing:

e The seller"s name and address;

e The purchaser®s name and address;

e The place of delivery, if different from the purchaser®s ad-
dress:; and

e The time of delivery to the purchaser together with the signa-
ture of the purchaser or its agent acknowledging receipt of the goods
at the place designated by the purchaser.

Example 5. John buys luggage from a Department Store that has
nexus with Washington (as in Example 2), but has the store ship the
luggage to John in Washington. Department Store has nexus with Wash-
ington, and receipt of the luggage by John occurred in Washington. De-
partment Store owes Washington retailing B&0 tax and must collect
Washington retail sales tax on this sale.

Example 6. Parts Store is located in Washington. 1t sells machine
parts at retail and wholesale. Parts Collector is located in Califor-
nia and buys machine parts from Parts Store. Parts Store ships the
parts directly to Parts Collector in California, and Parts Collector
takes possession of the machine parts in California. The sale is not
subject to B&0 or retail sales taxes in this state because Parts Col-
lector did not receive the parts in Washington.

Example 7. An out-of-state seller with nexus in Washington uses a
third-party shipping company to ship goods to a customer Hlocated in
Washington. The seller first delivers the goods to the shipping compa-
ny outside Washington using its own transportation equipment. Even
though the shipping company took possession of the goods outside of
Washington, possession by the shipping company is not receipt by the
purchaser for Washington tax purposes. The sale is subject to B&0 and
retail sales tax in this state because the purchaser has taken posses-
sion of the goods in Washington.

Example 8. A Washington purchaser"s affiliated shipping company
arranges to pick up goods from an out-of-state seller at its out-of-
state location, and deliver those goods to the Washington purchaser®s
Yakima facility. The affiliated shipping company has the authority to

[ 13 ] 0TS-6905. 4



This rule was adopted July 7, 2015 and becomes effective August 7, 2015. It may be used to determine tax liability
on and after the effective date, until the codified version is available from the code reviser's office.

accept and inspect the goods prior to transport on behalf of the buy-
er. When the affiliated shipping company takes possession of the goods
out-of-state, the Washington purchaser has not received the goods out-
of-state. Possession by a shipping company on behalf of a purchaser is
not receipt for purposes of this rule, regardless of whether the ship-
ping company has the authority to accept and inspect the goods on be-
half of the buyer. Receipt occurs when the buyer takes possession of
the goods in Washington. The sale is subject to B& and retail sales
tax _in _this state.

Example 9. An instate seller arranges for shipping its goods to
an_out-of-state purchaser by first delivering its goods to a Washing-
ton-based shipping company at its Washington location for further
transport to the out-of-state customer®"s location. Possession of the
goods by the shipping company in Washington is not receipt by the pur-
chaser for Washington tax purposes, and the sale is not subject to B&O
and retail sales tax in Washington.

Example 10. An out-of-state manufacturer/seller of a bulk good
with nexus in Washington sells the good to a Washington-based purchas-
er _in _the business of selling small quantities of the good under its
own label in its own packaging. The purchaser directs the seller to
deliver the goods to a third-party packaging plant Hlocated out-of-
state for repackaging of the goods i1n the purchaser®s own packaging.
The purchaser then has a third-party shipping company pick up the
goods at the packaging plant. The Washington purchaser takes construc-
tive possession of the goods outside of Washington because it has ex-
ercised dominion and control over the goods by having them repackaged
at _an out-of-state packaging facility before shipment to Washington.
The sale i1s not subject to B&0 and retail sales tax in this state be-
cause the purchaser received the goods outside of Washington.

Example 11. Company ABC is located in Washington and purchases
goods from Company XYZ located in Ohio. Company ABC directs Company
XYZ to ship the goods by a for-hire carrier to a commercial storage
warehouse in_ Washington. The goods will be considered as having been
received by Company ABC when the goods are delivered at the commercial
storage warehouse. Assuming Company XYZ has nexus, Company XYZ is sub-
ject to B&0O tax and must collect retail sales tax on the sale.

(c) Other sourcing rules. There may be unigque situations where
the sourcing rules provided in (a) and (b) of this subsection do not
apply. In those cases, please refer to the provisions of RCW 82.32.730
(1)(c) through (e).

(204) Sourcing sales of certain types of property.

(a) Sales of commercial aircraft parts. As more particularly pro-
vided in RCW 82.04.627, the sale of certain parts to the manufacturer
of a commercial airplane iIn Washington is deemed to take place at the
site of the final testing or_ inspection.

(b) Sales of motor vehicles, watercraft, airplanes, manufactured
homes, etc. Sales of the following types of property are sourced to
the location at or from which the property is delivered in accordance
with RCW 82.32.730 (7)(a) through (c): Watercraft; modular, manufac-
tured, or mobile homes; and motor vehicles, trailers, semi-trailers,
or_ aircraft that do not qualify as "transportation equipment'” as de-
fined in RCW 82.32.730. See WAC 458-20-145 (2)(b) for further informa-
tion regarding the sourcing of these sales.

(c) Sales of flowers and related goods by florists. Sales by a
"florist" are subject to a special origin sourcing rule. For specific
information concerning "florist sales,'"” who qualifies as a "florist,"
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and the related sourcing rulles, see RCW 82.32.730 ()(d) and (9)(e)
and WAC 458-20-158.

Part 11l — Drop Shipments

(301) Introduction. A drop shipment generally involves two sepa-
rate sales. A person (the seller) contracts to sell tangible personal
property to a customer. The seller then contracts to purchase that
property from a wholesaler and instructs that wholesaler to deliver
the property directly to the seller®s customer. The place of receipt
in _a drop shipment transaction is where the property is delivered
(i.e., the seller"s customer®"s location). Below is a diagram of a ba-
sic _drop shipment transaction:

2. Seller
orders goods
from
Wholesaler for
delivery to
Customer

/N

1. Customer 3. Wholesaler
orders goods delivers goods
from Seller to Customer

The following sections discuss the taxability of drop shipments
in Washington when:

(a) The seller and wholesaler do not have nexus:

(b) The seller has nexus and the wholesaler does not;

(c) The wholesaler has nexus and the seller does not; and

(d) The seller and wholesaler both have nexus. In each of the
Tfollowing scenarios, the customer receives the property in Washington
and the sale i1s sourced to Washington. Further, in each of the follow-
ing scenarios, a reseller permit or other approved exemption certifi-
cate has been acquired to document any wholesale sales in Washington.
See WAC 458-20-102, Reseller permits.

(302) Seller and wholesaler do not have nexus. Where the seller
and the wholesaler do not have nexus with Washington, sales of tangi-
ble personal property by the seller to the customer and the wholesaler
to the seller are not subject to B&0 tax. In addition, neither the
seller nor the wholesaler i1s required to collect retail sales tax on
the sale.

(303) Seller has nexus but wholesaler does not. Where the seller
has nexus with Washington but the wholesaler does not have nexus with
Washington, the wholesaler"s sale of tangible personal property to the
seller is not subject to B&0 tax and the wholesaler is not required to
collect retail sales tax on the sale. The sale by the seller to the
customer i1s subject to wholesaling or retailing B& tax, as the case
may be. The seller must collect retail sales tax from the customer un-
less specifically exempt by law.

(304) Wholesaler has nexus but seller does not. Where the whole-
saler has nexus with Washington but the seller does not have nexus
with Washington, wholesaling B&0 tax applies to the sale of tanqgible
personal property by the wholesaler to the seller for shipment to the
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seller®s customer. The sale from the seller to its Washington customer
is not subject to B&0 tax, and the seller is not required to collect
retail sales tax on the sale.

Example 12. Seller is located in Ohio and does not have nexus
with Washington. Seller receives an order from Customer, located in
Washington, for parts that are to be shipped to Customer in Washington
for its own use as a consumer. Seller buys the parts from Wholesaler,
which has nexus with Washington, and requests that the parts be ship-
ped directly to Customer. Seller is not subject to B&0 tax and is not
required to collect retail sales tax on its sale to Customer because
Seller does not have nexus with Washington. The sale by Wholesaler to
Seller is subject to wholesaling B&0 tax because Wholesaler has nexus
with Washington and Customer receives the parts (i.e., the parts are
delivered to Customer) in Washington.

(305) Seller and wholesaler have nexus with Washington. Where the
seller and wholesaler have nexus with Washington, wholesaling B&0 tax
applies to the wholesaler"s sale of tangible personal property to the
seller. The sale from the seller to the customer is subject to whole-
saling or retailing B&0 tax as the case may be. The seller must col-
lect retail sales tax from the customer unless the sale is specifical-
ly exempt by law.
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