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458-20-186 is amended update the name of the Liquor and Cannabis Board and correct a definition. WAC 458-20-264 is
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Expedited Adoption - Which of the following criteria was used by the agency to file this notice:
[0 Relates only to internal governmental operations that are not subject to violation by a person;

Adopts or incorporates by reference without material change federal statutes or regulations, Washington state statutes,
rules of other Washington state agencies, shoreline master programs other than those programs governing shorelines of
statewide significance, or, as referenced by Washington state law, national consensus codes that generally establish industry
standards, if the material adopted or incorporated regulates the same subject matter and conduct as the adopting or
incorporating rule;

Corrects typographical errors, make address or name changes, or clarify language of a rule without changing its effect;

] Content is explicitly and specifically dictated by statute;

] Have been the subject of negotiated rule making, pilot rule making, or some other process that involved substantial
participation by interested parties before the development of the proposed rule; or
LI Is being amended after a review under RCW 34.05.328.

Expedited Repeal - Which of the following criteria was used by the agency to file notice:

[] The statute on which the rule is based has been repealed and has not been replaced by another statute providing
statutory authority for the rule;

[] The statute on which the rule is based has been declared unconstitutional by a court with jurisdiction, there is a final
judgment, and no statute has been enacted to replace the unconstitutional statute;

I The rule is no longer necessary because of changed circumstances; or

1 Other rules of the agency or of another agency govern the same activity as the rule, making the rule redundant.

Explanation of the reason the agency believes the expedited rule-making process is appropriate pursuant to RCW
34.05.353(4): The amendment involves an administering division name change, and corrects citations only, and does not
change the effect of the rule.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROCESS THAT WILL ELIMINATE THE
NEED FOR THE AGENCY TO HOLD PUBLIC HEARINGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT
STATEMENT, OR PROVIDE RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EXPRESS YOUR OBJECTIONS IN
WRITING AND THEY MUST BE SENT TO

Name: Rex Munger

Agency: Department of Revenue

Address: PO Box 47453, Olympia, WA 98504-7453

Phone: (360) 534-1554

Fax: (360) 534-1606

Email: rexm@dor.wa.gov

Other:

AND RECEIVED BY (date) November 23, 2020

Date: September 23, 2020 Signature:

Name: Atif Aziz W :

Title: Rules Coordinator /
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction,
exemption, or credit.

AMENDATORY SECTION (Amending WSR 15-01-107, filed 12/18/14, effective
1/18/15)

WAC 458-20-185 Tax on tobacco products. (1) Introduction. This
rule explains the tax liabilities of persons engaged in business as
retailers or distributors of tobacco products other than cigarettes.
The tax on tobacco products (also called "other tobacco products tax,"

"tobacco tax," or "OTP tax") i1s in addition to all other taxes owed,
such as retailiang or wholesaling business and occupation tax, sales
tax, and littg ax. See WAC 458-20-186 for tax liabilities associated

y exclusively to cigarettes.
of rule. The information provided in this rule

with taxes
(2)

les definitions and explains the tax liabilities

of pe in the business of selling or distributing tobacco
prodt i es) in this state.
' esale and retail tobacco products vendor

licensi i bonsibilities.
[ [ equirements and responsibilities for
persons transporting cts in Washington.
(d) Part IV
ment of the toba
(e) Part V ' dits for tax paid and the procedures

cluding Cigarettes)

(101) Definitions.
definitions apply:

(a) "Actual price" »
which tobacco products are (§ i whether received in
money or otherwise, including any ller necessary to
ight, transporta-

>f this rule, the following

tion, or handling.
(b) "Affiliated" means related
or amount of common ownership, cont
(c) "Board" means the liquor ((

of any form

(d) "Business" means any trade, enter-
prise engaged in for the purpose of selling or distributi obacco
products in this state.

(e) "Cigar" means a roll for smoking that is of any
and that is made wholly or in part of tobacco, irrespec
the tobacco is pure or flavored, adulterated or mixe
ingredient, if the roll has a wrapper made wholly o
of tobacco. "Cigar" does not include a cigarette.

(f) "Cigarette" has the same meaning as in RCW

(g) "Department" means the department of revenue.

(h) "Distributor" means:

(1) Any person engaged in the business of selling tobacco prod-
ucts in this state who brings, or causes to be brought, into this
state from without the state any tobacco products for sale;

(ii) Any person who makes, manufactures, fabricates, or stores
tobacco products in this state for sale in this state;

(iii) Any person engaged in the business of selling tobacco prod-
ucts from outside this state who ships or transports tobacco products
to retailers in this state, to be sold by those retailers;

h any other
greater part

.24.010.
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction,
exemption, or credit.

(iv) Any person engaged in the business of selling tobacco prod-
ucts in this state who handles for sale any tobacco products that are
within this state but wupon which tax has not been imposed. RCW
82.26.010 ((Z+a)r—=Ethrovgh—te))) (8). (For example, Sunshine Tobacco
Shop ("Sunshine") buys cigars from an out-of-state manufacturer for
resale to consumers in this state. The cigars are shipped to Sunshine
via common carrier. In this instance, Sunshine is a distributor, must
have both a tobacco distributor license and a tobacco products retail-
er license, and must pay the tobacco products tax on the products it
brings into thegstate. However, 1f Sunshine bought its merchandise ex-
clusively fron state distributors that have paid the tobacco prod-
ucts tax on =rchandise, Sunshine would not be considered a dis-
1eed only a tobacco products retailer license.)

(1) ndian country," and "Indian tribe" have the same
meaning hapter 82.24 RCW and WAC 458-20-192.

ributor" means a federally recognized 1Indian

tribe t would otherwise meet the definition of

distr . if federally recognized Indian tribes

and trik i cluded from the definition of "person"

a federally recognized Indian tribe
. ise meet the definition of retailer
under RCW 82.26.0 i recognized Indian tribes and tribal
entities were ' the definition of "person" in RCW
82.26.010.
(1) "Indian tribal
dian tribe, or tribal e
retailer that is owned
conducting business unde
within Indian country.
(m) "Little cigar" mea tha llulose acetate in-
tegrated filter.
(n) "Manufacture" means the prog
new tobacco products. For the purp
does not necessarily have the
82.04.120.
(o) "Manufacturer" means a person
bacco products.
(p) "Manufacturer's representative" means a person h
manufacturer to sell or distribute the manufacturer's to
ucts, and includes employees and independent contractors.
(gq) "Moist snuff" means tobacco that is finely c¢
powdered; 1is not for smoking; and is intended to be p
al, but not the nasal, cavity.
(r) "Person" means any individual, receiver, istrator, exec-
utor, assignee, trustee in bankruptcy, trust, estate, firm, copartner-
ship, Jjoint wventure, c¢lub, company, Jjoint stock company, business
trust, municipal corporation, the state and its departments and insti-
tutions, political subdivision of the state of Washington, corpora-
tion, limited liability company, association, society, any group of
individuals acting as a unit, whether mutual, cooperative, fraternal,
nonprofit, or otherwise. The term excludes any person immune from
state taxation, including the United States or its instrumentalities,
and federally recognized Indian tribes and enrolled tribal members,
conducting business within Indian country. For purposes of RCW
82.26.200(1), in the case of sales from distributors to retailers, as
discussed in subsection (205) of this rule, "person" also includes any

a federally recognized In-
an Indian distributor or
an enrolled tribal member

or similar tribal approval

or creation of
"manufacture"
ided in RCW

sells to-

d in the or-
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction,
exemption, or credit.

person immune from state taxation, such as the United States or its
instrumentalities, and federally recognized Indian tribes and enrolled
tribal members, conducting business within Indian country.

(s) "Place of business" means any place where tobacco products
are sold or where tobacco products are manufactured, stored, or kept
for the purpose of sale, including any vessel, vehicle, airplane,
train, or vending machine.

(t) "Retailer" means any person engaged in the business of sell-
ing tobacco products to ultimate consumers.
(u) "Retai outlet" means each place of business from which to-

bacco productsg sold to consumers.

exchange, or barter, in any manner or by any
a consideration, and includes and means all
sales

The term
of selling

11le" includes a gift by a person engaged in the
products, for advertising, promoting, or
isions of ((&his)) chapter 82.26 RCW.

"storing" means the holding of tobacco
products ery inside or outside this state. For
example:

(1) Wildernesg ips products from out-of-state to
its Kent warehou e intended for future sale to Alas-
ka. Wilderness stributor that stores tobacco prod-
ucts in this state. Wilde terprises is liable for tobacco prod-
ucts tax on the products tate. (However, see subsec-
tion (501) (a) of this r may be available to Wil-
derness Enterprises for

(ii) Cooper Enterp o products into this state
for sale. It rents storage third party, Easy Storage.
Cooper Enterprises (the dis r age, 1s responsible
for the tax and reporting requirement tobacco products.

(x) "Taxable sales price" means:

(1) In the case of a taxpayer/ tl ' iated with the
manufacturer, distributor, or other axpayer pur-
chased tobacco products, the actual ' ich the" taxpayer pur-
chased the tobacco products. For purpo
includes both persons as defined in
person immune from state taxation, including the United Stat or 1its
instrumentalities, and federally recognized Indian tribes a
tribal members, conducting business within Indian country;

(i1i) In the case of a taxpayer that purchases to cts
from an affiliated manufacturer, affiliated distribut or other af-
filiated person, and that sells those tobacco produc o unaffiliated
distributors, unaffiliated retailers, or ultimate sumers, the ac-
tual price for which that taxpayer sells those tobacco products to un-
affiliated distributors, unaffiliated retailers, or ultimate consum-
ers. For purposes of this subsection, "person" includes both persons
as defined in (r) of this subsection and any person immune from state
taxation, including the United States or its instrumentalities, and
federally recognized Indian tribes and enrolled tribal members, con-
ducting business within Indian country;

(iii) In the case of a taxpayer that sells tobacco products only
to affiliated distributors or affiliated retailers, the price, deter-
mined as nearly as possible according to the actual price for which
other distributors sell similar tobacco products of 1like quality and
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction,
exemption, or credit.

character to unaffiliated distributors, unaffiliated retailers, or ul-
timate consumers;

(iv) In the case of a taxpayer that is a manufacturer selling to-
bacco products directly to ultimate consumers, the actual price for
which the taxpayer sells those tobacco products to ultimate consumers;

(v) In the case of a taxpayer that has acquired tobacco products
under a sale as defined in (v) (ii) of this subsection, the price, de-
termined as nearly as possible according to the actual price for which
the taxpayer or other distributors sell the same tobacco products or
similar tobaccogproducts of like quality and character to unaffiliated
distributors, ffiliated retailers, or ultimate consumers; or

(vi) ase where (x) (i) through (v) of this subsection do
not apply determined as nearly as possible according to
the actug hich the taxpayer or other distributors sell the

or similar tobacco products of like quality and
to unaffi ed distributors, unaffiliated retailers, or ul-
tima® onsumers.

erson liable for the tax imposed by chap-

cigars, cheroots, stogies, periques,
ready rubbed, and other smoking to-
sh, plug and twist tobacco, fine-cut
refuse scraps, clippings, cuttings
er kinds and forms of tobacco, pre-
suitable for chewing or smoking in a
for chewinggand smoking, and any other
obacco and 1is intended for
or nasal cavity or absorp-
s, but does not include cig-

granulated,
bacco, snuff, snuf
and other chewing
and sweepings of
pared in such manner as
pipe or otherwise, or b
product, regardless of fg
human consumption or pla
tion into the human bod
arettes as defined in RCW :

(aa) "Unaffiliated di i i ibutor that is not
affiliated with the manufacturer, ' other person from
whom the distributor has purchased to s

(bb) "Unaffiliated retailer” 3 is not affili-
ated with the manufacturer, distrib
retailer has purchased tobacco prod .

(102) Imposition of tax. The to ' upon the
sale, handling, or distribution of all ' state.
Taxes are imposed at the time the distributor (a) brings, or ses to
be brought, into this state from without the state tobac
for sale; (b) makes, manufactures, fabricates, or stores
ucts in this state for sale in this state; (c) ships or o-
bacco products to retailers in this state, to be sold hose retail-
ers; or (d) handles for sale any tobacco products th re within this
state but upon which tax has not been imposed. RC .26.020(2). The
distributor who first possesses the tobacco product¥ for sale in this
state is the distributor liable for the tax. RCW 82.26.030.

Examples. The following examples, while not exhaustive, illus-
trate some of the circumstances in which the tax is imposed. These ex-
amples should be used only as a general guide. The status of each sit-
uation must be determined after a review of all of the facts and cir-
cumstances.

(a) BET Distributors sells and ships tobacco products from Ken-
tucky via common carrier to Surprise Enterprises in Washington. The
tax 1s due from Surprise Enterprises, a licensed distributor, because
it is the first possessor in Washington that holds the product for
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction,
exemption, or credit.

sale. However, BET Distributors must give the board notice of its in-
tent to ship tobacco products into this state.

(b) BET Distributors sells and ships tobacco products in its own
trucks from Kentucky to Jamie's Enterprises, a licensed distributor in
Washington. The tax 1is due from BET Distributors, because it 1is the
first possessor in Washington that holds the product for sale.

(c) Garden State Cigars is located in New Jersey. It ships its
products to Washington retailers via common carrier. The retailers
must be licensed as distributors and are liable for the tax. However,
Garden State Cigars must give the board notice of its intent to ship

(d) retailer located in Indian Country in Washington
State sel products to Washington retailers who pick up the
products ntry and take it back to their retail outlets.
The Wa s must be licensed as distributors and are lia-
ble . e Indian retailer is not required to hold a state

tobat distributor license. State-licensed dis-
tribut retai s to Indian retailers may claim a credit
against > W 87 .110.

Washington state tobacco tax depends
igars, other tobacco products, moist
nd in RCW 82.26.020.

oducts sold, provided at a reduced
ng or any other purpose are taxed in
‘ sold, used, consumed, handled, pos-
is state. RCW82.26.010 (18) (b).

Part II - Wholesale and/ Retai z ’roducts Vendor Licensing Re-

upon the tobac
snuff, or little ci

(104)
cost, or given
the same manner as if t
sessed, or distributed in

(201) License require ay engage in the retail or
wholesale distribution of tobacco
cense, except for any person immu om st xation, including
federally recognized Indian tribes enro 1 members, con-
ducting business within Indian count States or its
instrumentalities.

(202) Tobacco distributor 1lice
ing tobacco products from a stock of g
ers in Washington, each distributor m
tributor license from the department through its business ensing
service.

(a) Background check. Each distributor must underg
background check by the board before a license will
82.26.150(3). See chapter 314-33 WAC for board stand
provide information sufficient to complete the bac und check may
result in denial of the license.

(b) Application. Application for a license orVvrenewal of a 1li-
cense is made on forms supplied by the department and must be accompa-
nied by the annual license fee as provided in chapter 82.26 RCW. A to-
bacco distributor license is wvalid for one year from the date it 1is
issued. The annual license fee is waived if the licensee has applied
for or already has a cigarette wholesaler license.

(c) Multiple 1locations. If the distributor sells, intends to
sell, or stores tobacco products at more than one place of business,
whether temporary or permanent, a separate license with a license fee
as provided in chapter 82.26 RCW is required for each additional place
of business. Each license must be exhibited in the place of business
for which it is issued.

distribut-
o retail-

[ 5] OTs-2651.1



This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction,
exemption, or credit.

(203) Duties and responsibilities of licensed distributors.

(a) Sales restricted. Distributors selling tobacco products in
this state may sell tobacco products only to Washington retailers or
distributors who have a current tobacco license, to other licensed
distributors, the federal government or its instrumentalities, or to
Indian tribal organizations.

(b) Manufacturer's representatives. Manufacturers selling tobacco
products through manufacturer's representatives must provide the board
a current list of the names and addresses of all such representatives
and must ensurey that the list provided to the board is kept current.
RCW 82.26.210

(204) products retailer license. Prior to the retail sale
or distrib obacco products, each retailer must first be is-
sued a lucts retailer license from the department through
service.
eck. Each retailer must undergo a criminal back-
] before a license will Dbe issued. RCW
82.26. . 4-33 WAC for board standards. Failure to
provide ¢ to complete the background check may

for a license or renewal of a li-
\ the department and must be accompa-
nied by the annua orovided in chapter 82.26 RCW. A to-
bacco products : S s valid for one year from the date it
is issued. The annual 1i ee is waived if the licensee has al-
ready applied for or alr ' ette retailer license at the
same business location.
(c) Multiple locati
more than one place of
separate license with a
is required for each additional pl
be exhibited in the place of busines
(205) Duties and responsibiliti
obtains tobacco products from an u
person that is not licensed under
licensed both as a retailer and a
tax imposed under RCW 82.26.020 with products
acquired from the unlicensed person th
or distribution in this state. For example, if a retailer bu
products from an Indian retailer or an out-of-state who
does not have a tobacco distributor license, the retaile in
a distributor license and pay the tobacco tax due. An
in Indian country is not required to hold a state toba
tailer or distributor license.
(206) Licensing enforcement. is responsible
for enforcing the licensing (( itittes—Ffeor)) of
tobacco products ((er—dFudty—3++—2609)). See chapters 314-33 and 314-34
WAC for the board's enforcement provisions on tobacco products.

r sells tobacco products at
temporary or permanent, a
ovided in chapter 82.26 RCW
' Each license must
issued.

A retailer that
or any other
RCW must be

products re-

The board ((

Part III - Transporting Tobacco Products in Washington

(301) Transportation of tobacco products restricted.

(a) Other than as provided in (b) of this subsection, only 1li-
censed distributors or retailers in their own vehicles, or manufactur-
er's representatives authorized to sell or distribute tobacco products
in this state, can transport tobacco products in this state. Individu-
als transporting the product must have a copy of a valid retailer's or
distributor's license in their possession and evidence that they are
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction,
exemption, or credit.

representatives of the 1licensees. 1Individuals transporting tobacco
products for sale must also have in their possession invoices or de-
livery tickets for the tobacco products that show the name and address
of the consignor or seller, the name and address of the consignee or
purchaser, and the quantity and brands of the tobacco products being
transported. It is the duty of the distributor, retailer, or manufac-
turer responsible for the delivery or transportation of the tobacco
products to ensure that all drivers, agents, representatives, or em-
ployees have the delivery tickets or invoices in their possession for
all such shipmenats.

(b) A1l 1
transporting
state for

persons must give notice to the board in advance of
sing tobacco products to be transported in this
includes those transporting tobacco products in

this stag i carrier. For example: Peg's Primo Cigars (PPC),
a smal listributor, sells tobacco products to retailers
in Wag . pos the products via common carrier. Before plac-
ing ¢ i to Washington, PPC must give notice to the
board ' . The notice must include the name and

address S 2]1ler, the name and address of the con-
signee o 5 C and brands of the tobacco products

accurate set of records showing all
ase, sale, or distribution of tobacco
82.26.070 and 82.26.080. All
om the date of the transac-

transactions related to t
products must be retained

eep at each place of busi-
at place of business. The re-
' ' invoices of tobacco
or caused to be
orted to retail-
The itemized

ness complete and accurate
cords to be kept by distribuf
products held, purchased, manufact
brought in from without the state or
ers in this state, and of all sales
invoice for each purchase or sale ust show the
seller's name and address, the purche the date
of sale, and all prices and discounts. i ' t be pre-
served for five years from the date of

(b) Retailers. Retailers must secure itemized invoices
bacco products purchased. The itemized invoice for each pu must
be legible and must show the seller's name and address,
er's name and address, the date of sale, and all prices
Itemized invoices must be preserved for five years f£f
sale. Retailers are responsible for the tax on an
for which they do not have invoices.

(402) Reports and returns. The department may Yequire any person
dealing in tobacco products in this state to complete and return
forms, as furnished by the department, setting forth sales, inventory,
shipments, and other data required by the department to maintain con-
trol over trade in tobacco.

(a) Tax returns. The tax is reported on the combined excise tax
return that must be filed according to the reporting frequency as-
signed by the department. Detailed instructions for preparation of
these returns may be obtained from the department.

(b) Reports.

(1) Retailers and distributors of tobacco products may be re-
quired to file a report with the department in compliance with the

the date of
acco products
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction,
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provisions of the National Uniform Tobacco Settlement when purchasing
tobacco products (e.g., "roll your own tobacco") from certain manufac-
turers. See WAC 458-20-264 and chapter 70.157 RCW.

(ii) A person who sells, transfers, or ships for profit smokeless
tobacco (as such term is defined in 15 U.S.C. Sec. 375) in interstate
commerce, whereby such smokeless tobacco is shipped into Washington,
or who advertises or offers such smokeless tobacco for sale, transfer,
or shipment in this state, must file a report as required under 15
U.S.C. Sec. 376. This report is due no later than the tenth day of
each calendar menth and must include a memorandum or invoice covering
all transactig and shipments of smokeless tobacco made into Washing-
ton during ious calendar month.

(c) O premises and records. Retailers and distributors
must allg personnel free access to their premises to in-
ducts on the premises and to examine the books
business. For further details, see subsection

Chapter 82.26 RCW prohibits certain
activiti i acco products. Persons handling tobacco

(
the possession of
cense or transpo
delivery tickets
department,
state. In addition, all
vessels used to transpox
and forfeited.

(405) Enforcement.

orfeiture. Any tobacco products in
tobacco in this state without a 1li-
cts without the proper invoices or
hout a warrant by any agent of the
or law enforcement officer of this
veyances, inclading aircraft, vehicles, or
the illega acco product may be seized

2.26.121 and 66.44.010, en-

forcement officers of the ce all provisions of the law
with respect to the tax on lers and distribu-
tors must allow department personne t officers of the
board free access to their premises acco products on

the premises and to examine the book e business. If
a retailer fails to allow free acce erferes with
department personnel and/or enforce oard, that
retailer's registration certificate is 0 is sub-
ject to revocation. Additionally, any ' chapter

partment or board.
(406) Penalties. Penalties and interest may be ass
cordance with chapter 82.32 RCW for nonpayment of tobacc

Part V - Credits

(501) Credits.

(a) Interstate and foreign sales. A credit isVavailable to dis-
tributors for tobacco products sold to retailers and wholesalers out-
side the state for resale. This credit may be taken only for the
amount of tobacco products tax reported and previously paid on such
products. RCW 82.26.110. No credit may be taken for a sale of tobacco
products from a stock of goods in this state to a consumer outside the
state.

(b) Returned or destroyed goods. A credit may be taken for tax
previously paid when tobacco products are destroyed or returned to the
manufacturer. Credits claimed against tax owed or as a refund of tax
paid, must be supported by documentation.
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(c) Sales to the United States. A credit is available to distrib-
utors for tobacco products sold to the United States or any of its
agencies or instrumentalities.

(d) Sales to Indian tribal organizations. A credit is available
to distributors for tobacco products sold to any Indian tribal organi-
zation.

(e) Documentation. Credits claimed against tax owed or as a re-
fund of tax paid, must be supported by documentation. The department
provides two documents to assist taxpayers in determining the amount
of credits avaiglable - The Tobacco Products Tax Credit Worksheet and
Claim for Cre f Tobacco Product Tax. See the department's website
(dor.wa.gov e information.
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
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AMENDATORY SECTION (Amending WSR 20-11-006, filed 5/8/20, effective
6/8/20)

WAC 458-20-186 Tax on cigarettes. (1) Introduction. This rule
explains the tax liabilities of persons who sell, use, consume, han-
dle, possess, or distribute cigarettes in Washington. The tax on ciga-
rettes (also called the "cigarette tax") is in addition to all other
taxes owed, such as retailing or wholesaling business and occupation
tax, retail sales tax, use tax, and litter tax. See WAC 458-20-185 for
tax liabiliti sociated with taxes that apply to tobacco products
other than

(2)

of rule. The information provided in this rule

ns the tax liabilities of persons who sell, use,
ss, or distribute cigarettes in this state.

' holesale and retail cigarette vendor 1li-
censi [ onsibilities.

i mping requirements, cigarette tax rates,
and refund

(d) —-your-own cigarette provisions.

(e) Part V de ptions from the tax and the proce-
dures that must b ify for exemption.

(f) Part gquirements and responsibilities for

persons transporting ciga
(g) Part VII explai
cigarette tax.
(h) Part VIII expls
to making sales or purchs

n Washington.
the enforcemen and administration of the

d responsibilities related
in Indian country.

(101) In general. Except as ot
RCW and this rule, the Washington sta
ble by the first person who sells,
or distributes the cigarettes in thi

(102) Definitions. For the puz
definitions apply:

(a) "Board" means the liquor ((

(b) "Business" includes all activities engaged in with object
of gain, benefit, or advantage to the taxpayer or to anothe n or
class, directly or indirectly, including any trade, occup i v—
ity, or enterprise engaged in for the purpose of sellin
ing cigarettes in this state.

(c) "Cigarette" means any roll for smoking made
of tobacco, irrespective of size or shape and irre tive of the to-
bacco being flavored, adulterated, or mixed with anyvother ingredient,
where such roll has a wrapper or cover made of paper or any material,
except where such wrapper is wholly or in the greater part made of
natural leaf tobacco in its natural state. Cigarette includes a roll-
your—-own cigarette.

(d) "Cigarette paper" means any paper or any other material ex-
cept tobacco, prepared for use as a cigarette wrapper.

(e) "Cigarette tube" means cigarette paper made into a hollow
cylinder for use in making cigarettes.

(f) "Commercial cigarette-making machine" means a machine that is
operated in a retail establishment and that is capable of being loaded
with loose tobacco, cigarette paper or tubes, and any other components

in chapter 82.24
is due and paya-
es, possesses,

following

ly or in part
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related to the production of roll-your-own cigarettes, including fil-
ters.

(g) "Department" means the department of revenue.

(h) "Governmental entity" means:

(1) The United States;

(ii) The state of Washington (state) including, its departments
and institutions, as distinct from its corporate agencies or instru-
mentalities; and

(iii) Any municipal corporation or political subdivision of the
state of Washi

(1) "Indi tribal organization" means a federally recognized In-
dian tribe, t¥xibal entity, and includes an Indian wholesaler or re-

tailer tha ] by an Indian who 1is an enrolled tribal member
conductin i der tribal license or similar tribal approval
within ] For purposes of this rule, the terms "Indian,"
"Indi "Indian tribe" have the same meaning as defined
in

the production, assembly, or creation of
new ciga . es of this rule, "manufacture" does not
necessaril¥ as provided in RCW 82.04.120.

=rson who manufactures and sells cig-

arettes.

(1) "Municip
of Washington"
protection district, or o
poration or political suk
ute and that qualifies £
ticle VII of the Washing

(m) "Person" means
utor, assignee, trustee i
ship, Jjoint wventure, club
trust, municipal corporation, polit
Washington, corporation, limited liab
ety, or any group of individuals act
operative, fraternal, nonprofit, or
any instrumentality thereof.

(n) "Place of business" means iness 1is
transacted with, or sales are made to,
but is not limited to, any vending machine and any wvehicl
vessel or the like at which sales are made.

(o) "Possession" means both:

(1) Physical possession by the purchaser; and

(ii) When cigarettes are being transported to
purchaser or his or her designee by a person other t he purchaser,
constructive possession by the purchaser or his or designee, which
constructive possession is deemed to occur at the location of the cig-
arettes being so transported or held.

(p) "Retailer" means every person, other than a wholesaler, who
purchases, sells, offers for sale or distributes any one or more of
the articles taxed herein, irrespective of quantity or amount, or the
number of sales, and all persons operating under a retailer's regis-
tration certificate.

political subdivision of the state
city, town, school district, fire
hority identified as a municipal cor-
vision of the _gstate of Washington by stat-
exemption provided by Ar-
ion.

ceiver, administrator, exec-
st, estate, firm, copartner-
company, business
of the state of
sociation, soci-
er mutual, co-
ed States or

eld for the

(qg) "Roll-your-own cigarettes" means cigarettes produced by a
commercial cigarette-making machine.
(r) "Sale" means any transfer of the ownership of, title to, or

possession of property for a valuable consideration.

[ 2 ] 0TsS-2652.1
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(s) "Stamp" means any stamp authorized by the state of Washing-
ton, including the stamp or stamps by use of which the cigarette tax
is paid or identification is made of those cigarettes with respect to
which no tax is imposed.

(t) "United States" means:

(1) The federal government, including the executive, legislative,
and Jjudicial branches, its departments, and federal entities exempt
from state or local taxation by reason of specific federal statutory

exemption.
The mere fact that an entity is a federal entity, such as an in-
strumentality the federal government or a federal corporation, does

tity is immune from tax. The taxability of a fed-
on the benefits and immunities conferred upon it
4 determine the current taxable status of federal
entitie portion of the federal law should be examined.

es" does not include entities associated with,
United States, such as the National Guard (an
instr ' of Washington). Nor does it include enti-
ties co Ct ‘ ed States government to administer its

not mean tha

r person who purchases, sells, or dis-
tributes cigarette > i r the purpose of resale only.

j > cigarette tax 1s 1imposed on the
handle, possess, or distribute
subsection (302) of this

first person to
cigarettes in Washington
rule for an explanation o

(a) Payment. Payme
purchase of stamps from
stamps. Please refer to

> tax 1s made through the
the department to sell the

(b) Possession of cigar L
(1) Every person (A) 1in posse
this state, and (B) not specifically
ment of the cigarette tax as provid
rule.

ed cigarettes in
liable for pay-
RCW and this

(ii) Active duty or retired mi their depend-
ents, may purchase cigarettes for thed i military

reservations without paying the state such
persons are not permitted to give or resell those cigarette o oth-
ers.

(iii) Possession of unstamped and untaxed cigarettes S-—
sion of counterfeit cigarettes, are criminal offenses i e.

See Part VII.

Part IT - Wholesale and Retail Cigarette Vendor Lic
and Responsibilities

g Requirements

(201) License required. No person, other than a governmental en-
tity or an Indian tribal organization, may engage 1in the retail or
wholesale distribution of cigarettes in this state without a license.
Failure to obtain the required license prior to selling cigarettes at
wholesale or retail is a criminal act. RCW 82.24.500.

(202) Cigarette wholesaler license. Prior to the sale or distri-
bution of cigarettes at wholesale, each wholesaler must first obtain a
cigarette wholesaler license from the department through its business
licensing service.

(a) Background check. Each wholesaler must undergo a criminal
background check by the board before a license will be issued. RCW
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82.24.510. See chapter 314-33 WAC for board standards. Failure to pro-
vide information sufficient to complete the background check may re-
sult in denial of the license by the department.

(b) Application. Application for a license or renewal of a 1li-
cense is made on forms supplied by the department and must be accompa-
nied by the annual license fee as provided in chapter 82.24 RCW. A
cigarette wholesaler license is wvalid for one year from the date it is
issued.

(c) Multiple locations. If the wholesaler sells, stores, or in-
tends to sell, igarettes at more than one place of business, whether
temporary or g anent, a separate license with a license fee as pro-
vided in c .24 RCW 1is required for each additional place of
business. & se must be exhibited in the place of business for
which it

Each licensed wholesaler must file a bond with
the de ount determined by the department, but not less
than The bond must be executed by the wholesal-
er as ' prporation approved by the department and
authoriz i S as a surety company in this state, as
surety.
license.

(203) Duties ies of licensed wholesalers.

(a) Stamps. & in Parts IV and VIII of this rule,
only licensed Jrchase or obtain cigarette stamps.
Wholesalers are prohibite aw from selling or providing stamps to
any other wholesaler or p

(b) Numbering. Eac
separate serial number.
saler purchases each ro
ers of roll-your-own ciga
other than those specifical

(c) Sales restricted.
state may sell:

(1) Stamped or unstamped cigare
cigarette wholesalers;

(ii) State tax stamped cigare
who have a current cigarette retailer
organization;

(iii) Tribal tax stamped cigarettes to Indian tribal
tions if the Indian tribal organization is subject to a ci
pact between the state of Washington and the Indian tribe;

(iv) Tax—-exempt stamped cigarettes to an Indian tzrd za-—
tion if the Indian tribe does not have a cigarette co and is sub-
ject to the cigarette allocation per WAC 458-20-192.

(d) Unstamped cigarettes. Except as provided i arts IV, V, and
VIII of this rule, no person other than a licensed olesaler may pos-
sess unstamped cigarettes in this state. Cigarettes are "unstamped" if
they do not have a "stamp" as the term 1is defined in subsection
(102) (s) . Licensed wholesalers may possess unstamped cigarettes in
this state only in the following circumstances:

(1) Licensed wholesalers may possess unstamped cigarettes for up
to seventy-two hours after receipt; however, the cigarettes must be
stamped on or before sale or transfer to any other party other than
another licensed wholesaler. Licensed wholesalers may possess unstam-
ped cigarettes for more than seventy-two hours after receipt if they
receive prior written permission from the department to do so.

or group of sheets, has a
ps records of which whole-
cts. Wholesalers and retail-

Wholesa i igarettes 1in this

ington licensed
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(ii) Licensed wholesalers may set aside, without stamping, that
portion of their stock reasonably necessary for conducting sales to
persons outside this state or to instrumentalities of the federal gov-
ernment, so long as the licensed wholesalers have furnished a surety
bond in a sum equal to eighty percent of the amount of tax that would
be affixed to the cigarettes that are set aside for the conduct of
such business without affixing the stamps. All unstamped stock must be
kept separate and apart from stamped stock.

(e) Transfers. Wholesalers in possession of unstamped cigarettes
under subsectiom (204) (d) of this rule that are transferred by the
ther facility within this state must be transferred
RCW 82.24.250.
retailer license. Prior to the retail sale or

in complian
(204)

distribut i 2ttes, each retailer must first be issued a ciga-
rette z : i > from the department through its business 1i-
cens] i . ense. is required for each location at which cig-
arett FEach license must be exhibited at the
place ' ' is issued.

: retailer must undergo a criminal back-
ground cC ore a license will be issued. RCW
82.24.510. ¢ ‘ for board standards. Failure to pro-
plete the background check may re-
le department.

for a license or renewal of a 1li-
d by the department and must be accom-
ded in chapter 82.24 RCW. A
rar from the date it is is-

sult in denial o

(b) Applica
cense are made on forms
panied by the annual lic
retail cigarette license
sued.
cense with a license fee as
for each additional place of
se must be exhibi-

(c) Multiple locati
provided in chapter 82.247E
business at which the retarl
ted in the place of business for whitg

(d) Cigarette vending machine
ceived a cigarette retailer license
chines must obtain a cigarette ve
partment and are required to pay an
in chapter 82.24 RCW for each vending

(e) Commercial cigarette making

who have re-
te vending ma-
from the de-
s set forth

tailer license (see WAC 458-20-185) and operate commercia ette
making machines must obtain a commercial cigarette makin i i-
cense from the department and are required to pay an ad al
fee as set forth in chapter 82.24 RCW for each loc with a ma-
chine. Each license must be exhibited in the plac business for
which it is issued.

Persons operating a commercial cigarette making machine are also
subject to federal licensing requirements as a cigarette manufacturer.
Please contact the Alcohol and Tobacco Tax and Trade Bureau of the
United States Department of the Treasury.

(205) Duties and responsibilities of retailers.

(a) No retailer in this state may possess unstamped cigarettes
unless he or she is also a licensed wholesaler.

(b) Retailers may obtain cigarettes only from cigarette wholesal-
ers licensed by this state.

(206) Additional requirements for manufacturers, wholesalers, and
retailers. Persons making wholesale or retail sales of cigarettes or
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manufacturing cigarettes must comply with all the provisions of chap-
ters 70.155 and 70.158 RCW.

(207) Licensing enforcement. The board has the licensing enforce-
ment responsibilities for cigarettes. See chapters 314-33 and 314-34
WAC for rules related to the board's enforcement of cigarette licens-
ing.

Part III - Stamping, Rates, and Refunds

(301) Cigarette stamps.

(a) Stampsg indicating payment of the cigarette tax must be af-
fixed prior ny sale, use, consumption, handling, possession, or
distributio L cigarettes other than those specifically exempted
as explaine V of this rule. The stamp must be affixed secure-
ly and e (not to be reused) to the smallest container
pack of cigarettes rather than a carton of ciga-
Jlepartment, 1in 1ts sole discretion, determines
Stamps must be of the type authorized
by the i in such a manner that they cannot be re-
moved f { ntainer without being mutilated or de-
be affixed in such manner as to per-
ertain by inspection whether or not
.030(1). To that end, any package
~rcent of the stamp will be consid-

mit the depar
such tax has been
that is missing m
ered unstamped a

(b) Licensed
stamps from authorized b:
time of purchase unless
partment to defer payme

ay purchase state-approved cigarette
Payment fom stamps must be made at the
prior approval of the de-
2 surety bond equal to the
proposed monthly credit der a deferred plan are due
within thirty days follo i censed wholesalers are com-
pensated for affixing the = $6.00 per thousand
stamps affixed (the "stamping allowa .
(302) Rates.
(a) The Washington state cigare i on a per ciga-
rette basis. The rate of the tax i '
found in chapter 82.24 RCW.
(b) When the rate of tax increas ho sells,
uses, consumes, handles, possesses, i

(303) Refunds. Any person may request a refund of the alue
of the stamps when the tax is not applicable and the s e-
turned to the department.

(a) Forms. The claim for refund must be filed on
by the department. Documentation supporting the clai
at the time the claim for refund is made as specifi n the form. The
department has the following forms for cigarette tax“refund claims:

(1) Cigarette Tax Claim for Refund form. The form is for whole-
salers who have returned stamped cigarettes to the manufacturer or are
returning damaged or unused stamps to the department. An affidavit or
certificate from the manufacturer for stamped cigarettes returned to
the manufacturer for destruction or by an agent of the department ver-
ifying the voiding of stamps and authorizing the refund must accompany
the claim for refund.

(1i) Tribal Member Claim for Refund form. This refund form is for
Indian tribal members who purchase state stamped cigarettes as consum-
ers within their own Indian country.

orm provided
st be provided
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(b) Refunds may be claimed for stamped cigarettes if the stamps
are:

(1) Damaged, or unfit for sale, and as a result are destroyed or
returned to the manufacturer or distributor; or

(ii) Improperly or partially affixed through burns, jams, double
stamps, stamped on carton flaps, or improperly removed from the stamp
roll.

Refunds for stamped cigarettes will not include the stamping al-
lowance.

Part IV - Roll-Your-Own Cigarettes

(a) gquired. Only retailers licensed to sell cigarettes
in Washign ide consumers with access to a commercial ciga-
rette o make roll-your-own cigarettes. Retailers must
also ell tobacco products in Washington in order to

sell ke rodl-your-own cigarettes.
aine A retailer may not allow consumers to use
a comme 3 i naki nachine unless the retailer provides the

consumer
own cigaret
ports the cigaret
container. A ret;g
one oOr more twe
"similar container" to a
your—-own cigarettes.
(402) Stamps. Retai
and affix roll-your-own
duced through the cigare
department's taxpayer acco
stamps. Stamps affixed mus
tax due. Each cigarette tube or psa
deemed a cigarette for purposes of i
rette tax. Stamps must be of the typ
affixed in the manner provided for
of this rule. Retailers purchasing =
are compensated for affixing the sta

ontainer to transport the roll-your-
ette stamps, and the consumer trans-
ailer only in such box or similar
cigarette tubes to a consumer in
ions. For purposes of this rule, a
any package used to transport roll-

n cigarettes must purchase
ps for the cigarettes pro-
Retailers must contact the

ling the cigarette
the consumer 1is
cting the ciga-
department and
ion (301) (a)
cigarettes

allowance
provided under subsection (301) (b) of i n addi-
tional amount of five cents per cigarette to offset the co f the
tobacco products tax under chapter 82.26 RCW and WAC 458- See

RCW 82.24.030(6) for additional rules relating to the
stamps for roll-your-own cigarettes.

Part V - Exemptions

(501) In general. There are limited exemption m the cigarette
tax provided by law. This part discusses exemptions @nd the procedures
that must be followed to qualify for an exemption for certain govern-
ment sales and sales in interstate commerce. For exemptions for sales
in Indian country, please see Part VIII of this rule.

(502) Government sales. The cigarette tax does not apply to the
sale of cigarettes to:

(a) The United States Army, Navy, Air Force, Marine Corps, or
Coast Guard exchanges and commissaries and Navy or Coast Guard ships'
stores;

(b) The United States Veteran's Administration; or
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(c) Any person authorized to purchase from the federal instrumen-
talities named in (a) or (b) above, if the cigarettes are purchased
from the instrumentality for personal consumption.

(503) Interstate commerce. The cigarette tax does not apply to
cigarettes sold to persons licensed as cigarette wholesalers in other
states when, as a condition of the sale, the seller either delivers
the cigarettes to the buyer at a point outside this state, or delivers
the same to a common carrier with the shipment consigned by the seller
to the buyer at a location outside this state.

(601)
than a 11

tation of cigarettes restricted. No person other
esaler may transport unstamped cigarettes in this

state exg ically set forth in RCW 82.24.250 and this rule,
or as under a cigarette compact under RCW 43.06.450
throue ensed wholesalers transporting unstamped ciga-
rette i i ¢ ust do so only in their own vehicles unless they
have i ] he board of their intent to transport un-
stamped 1 belonging to another person.

ons other than licensed wholesalers
g to transport unstamped cigarettes
ce to the board of their intent to
W 82.24.250(5), or other applicable

using their
in this state mus
do so, except as
law.

(603) Transportation
porting unstamped cigaret
voices or delivery ticket
ery tickets must show t
seller, the true name a
the quantity and brands o
of the person responsible
rettes to ensure that all drivers,
livery tickets or invoices in thei
shipments.

(604) Purchase or consignment.
ported pursuant to subsection (601)

amped cigarettes. All persons trans-
s must have ingtheir actual possession in-
i es. The invoices or deliv-
iddress of the consignor or
consignee or purchaser, and
transported. It is the duty
sport of the ciga-
ees have the de-
n for all such

ettes trans-

is rule are
purchaser
.24 RCW
As provid in RCW
RCW

or consignee must be a person who is
to possess unstamped cigarettes in this state.
82.24.250, the following persons are "authorized by chapte
to possess unstamped cigarettes in this state":

(a) A wholesaler, licensed under Washington state 1

(b) The United States or an agency thereof;

(c) Any person, including an Indian tribal orga
ter notice has been given to the board as provided ubsection (602)
of this rule, brings or causes to be brought in t state unstamped
cigarettes, 1if within seventy-two hours after receipt of the ciga-
rettes the person has caused stamps to be affixed in accordance with
subsection (301) of this rule;

(d) Any purchaser or consignee of unstamped cigarettes, including
an Indian tribal organization, who has given notice to the board in
advance of receiving unstamped cigarettes and who within seventy-two
hours after receipt of the cigarettes has caused the stamps to be af-
fixed in accordance with subsection (301) of this rule.

(605) Compliance required. No person may possess or transport
cigarettes in this state unless the cigarettes have been properly
stamped or that person has fully complied with the requirements of RCW

ion, who, af-
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82.24.250 and this rule. Failure to comply with the requirements of
RCW 82.24.250 is a criminal act. Cigarettes in the possession of per-
sons who have failed to comply are deemed contraband and are subject
to seizure and forfeiture under RCW 82.24.130.

Part VII - Enforcement and Administration

(701) Books and records. An accurate set of records showing all
transactions related to the purchase, sale, or distribution of ciga-
rettes must be retained. RCW 82.24.090. These records may be combined
with those reqwired in connection with the tobacco products tax (see
WAC 458-20-18 if there is a segregation therein of the amounts in-
volved. All must be preserved for five years from the date of

returns. The department may require any person
in this state to complete and return forms, as
furnis ] ment, setting forth sales, inventory, and other

esalers selling stamped, unstamped, or
a complete record of sales of ciga-
[ is report is due no later than the
fifteenth day of tk h and must include all transactions
occurring in the i
(b) Persong >f tax-exempt cigarettes to Indian
tribes or S suant to WAC 458-20-192 (9) (a) must
transmit a copy of the ir ch sale to the taxpayer ac-
count administration divi ent prior to shipment.
(c) Wholesalers se ettes manufactured by non-
participating manufactu WAC 458-20-264 must report
all such sales to the taxp - inistration division no lat-

all transactions occurring in the pt¥ e WAC 458-20-264,
National Uniform Tobacco Settlement, i

(d) A person who sells, transfe
(as ((suweh)) the term "cigarette" ig
interstate commerce, whereby such c
ton, or who advertises or offers such
or shipment in this state, must file
U.S.C. Sec. 376. This report is due no later than the 10th d f each
calendar month and must include a memorandum or invoice c
shipments of cigarettes made into Washington during the
endar month.

(e) Washington consumers who purchase cigarettes
ton state, or from some other source without paying ington taxes,
must pay both the cigarette tax and the use tax ctly to the de-
partment of revenue within seventy-two hours of first possessing them
in this state using a "Tax Declaration for Cigarettes" form, which may
be obtained from the department.

(703) Criminal provisions. Chapter 82.24 RCW prohibits certain
activities with respect to cigarettes. Persons handling cigarettes
within this state must refer to these statutes. The prohibited activi-
ties include, but are not limited to, the following:

(2) Transportation, possession, or receiving 10,000 or fewer cig-
arettes. Transportation, possession or receiving 10,000 or fewer un-
stamped cigarettes 1is prohibited unless the notice requirements set
forth in RCW 82.24.250 have been met; failure to meet those notice re-
gquirements is a gross misdemeanor. RCW 82.24.110 (1) (n) and (o).

Sec. 375) in
into Washing-
transfer,

ide Washing-
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(b) Transportation, possession, or receiving more than 10,000
cigarettes. Transportation, possession, or receiving more than 10,000
unstamped cigarettes is prohibited unless the notice requirements set
forth in RCW 82.24.250 have been met; failure to meet those notice re-
quirements is a felony. RCW 82.24.110(2).

(c) Forgery or counterfeiting of stamps. Alteration, fabrication,
forgery, and counterfeiting of stamps are felonies. RCW 82.24.100.

(d) Counterfeit cigarettes. The manufacture, sale, or possession
of counterfeit cigarettes in this state is a felony. RCW 82.24.570.

(704) Search, seizure, and forfeiture. Any collection agent of
the department forcement officer of the board, or law enforcement
officer of ate may search for, seize, and subsequently dispose
of unstamg te packages and containers, counterfeit ciga-
f all kinds (including aircraft, wvehicles, and
transportation of unstamped and/or counterfeit

cigazre g machines used for the sale of unstamped and/or
count i i 3. RCW 82.24.130, et seq., for provisions re-
lating > ] and forfeiture of property, possible re-
demptio , i treatment of such property in the ab-

20 provides a penalty for failure to
ause the stamps to be affixed as re-
r chapter 82.24 RCW. In addition to
21 to the greater of $10.00 per pack-
250.00 will be assessed. Interest 1is

&, the rate as computed under
ame due until the date of
discretion, cancel all or

quired, or to pa
the tax deemed d

also assessed on the amo
RCW 82.32.050(2) from t
payment. The department
part of the penalty for ¢

Part VII

(801) Definitions. The definiti
and "Indian tribe" in WAC 458-20-192

(802) Cigarette compacts. The
to cigarettes taxed by an Indian t
compact under RCW 43.06.450 throug
making sales in conformance with suc
tain and affix a unique tribal stamp p
formation, wholesalers should contact the Indian tribe in qu
the department.

(803) Sales to Indians in Indian country. The state
does not apply to cigarettes sold in Indian country to
of the particular tribe where the cigarettes are purch
al consumption. Sales of cigarettes to nonmembers a
tax. Licensed wholesalers may sell exempt stamped ettes to tribal
retailers in accordance with the requirements of C 458-20-192 and
the instructions of the department. For reporting such sales, see sub-
section (702) (b) of this rule.

(804) Refunds. Indians who purchase, in their own Indian country,
cigarettes to which state stamps have been affixed may apply for a re-
fund under subsection (303) of this rule.

(805) Licenses. Indians and Indian tribes engaged in business in
Indian country are not required to obtain a cigarette wholesaler or
state-issued retailer license 1in order to purchase cigarettes from
state-licensed wholesalers.

for person-
ubject to the
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(806) Preemption. Application of the state cigarette tax may be
preempted by tribal, federal, or state law, depending on the circum-
stance. For additional information, please consult WAC 458-20-192.
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AMENDATORY SECTION (Amending WSR 00-23-117, filed 11/22/00, effective
12/23/00)

WAC 458-20-264 National Uniform Tobacco Settlement. (1) Intro-
duction. In 1998 the state of Washington entered into an agreement
with cigarette manufacturers called the Master Settlement Agreement.
Subsequent to entering into that agreement, the Legislature enacted
chapter 393, Laws of 1999, codified as chapter 70.157 RCW. The statute
requires the department of revenue (department) to promulgate regula-
tions to asce i the amount of excise tax paid by certain tobacco
product man s on "cigarettes" as that term is defined in RCW

t forth below. The department will do that by de-
termining of cigarettes sold in Washington that were manu-
factur iicipating tobacco product manufacturers. This rule

expla on to be reported to the department by retailers
of burchased from a person who 1is not required to
file required by this rule, tobacco products

distribt
are in
(2)
definitions apply
(a) "Affilis
controls, 1is ow
control with,
the terms "owns," "is
equity interest, or the
and the term "person" me
sociation, corporation of%
(b) "Cigarette" means
tended to be burned or hea
consists of or contains:
(1) Any roll of tobacco wrapped
containing tobacco; or
(ii) Tobacco, in any form,
which, Dbecause of its appearance,
filler, or its packaging and labeling,
purchased by, consumers as a cigarette;
(iii) Any roll of tobacco wrapped in any substance cont ing to-
bacco which, because of its appearance, the type of toba '
the filler, or its packaging and labeling, is likely to b
or purchased by, consumers as a cigarette described in
this definition.
The term "cigarette" includes "roll-your-own" (i.e., any
tobacco which, because of its appearance, type, pa ng, or labeling
is suitable for use and likely to be offered to, or purchased by, con-
sumers as tobacco for making cigarettes). For purposes of this defini-
tion of "cigarette," 0.09 ounces of "roll-your-own" tobacco shall con-
stitute one individual "cigarette."

olesalers. These reporting requirements
reporting requirements.

boses of WAC 458-20-264 the following
t requires otherwise.

who directly or indirectly owns or
by, or is under common ownership or
Solely for purposes of this definition,
and "ownemship" mean ownership of an
, of ten percent or more,
partnership, committee, as-
zation or group of persons.
at contains nicotine, is in-
linary c itions of use, and

y substance not

sed in the

(c) "Cigarette wholesaler" means any person who 1s licensed pur-
suant to chapter 82.24 RCW.
(d) "Master Settlement Agreement" means the settlement agreement

(and related documents) entered into on November 23, 1998, by the
state and leading United States tobacco product manufacturers.

(e) "Nonparticipating manufacturer" means any manufacturer of
cigarettes or "roll-your-own" tobacco who is not a signatory to the
Master Settlement Agreement. A manufacturer ceases to be a nonpartici-
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pating manufacturer upon entering into the Master Settlement Agree-
ment.

(f) "Tobacco products distributor™ means any person who meets the
definition((s)) of "distributor" found in RCW 82.26.010((43F)) (8).
(g) "Tobacco product manufacturer" means an entity that after May

18, 1999, directly (and not exclusively through any affiliate):

(1) Manufactures cigarettes anywhere that such manufacturer in-
tends to be sold in the United States, including cigarettes intended
to be sold in the United States through an importer (except where such
importer 1is angoriginal participating manufacturer (as that term is
defined in t aster Settlement Agreement) that will be responsible
for the paym der the Master Settlement Agreement with respect to
such cigare result of the provisions of subsections II(mm) of
the Mastg Agreement and that pays the taxes specified in
e Master Settlement Agreement, and provided that
ch cigarettes does not market or advertise such
1 tes) ;

] . haser anywhere for resale in the United
States ' € ed anywhere that the manufacturer does
not intengt i ed States; or

(iidi) an entity described in paragraph (i)
or (ii) of this de

The term

ufacturer" does not include an af-
filiate of a tob acturer unless such affiliate itself
falls within any of (i) iii) above.

(h) "Units sold" me individual cigarettes sold
and each 0.09 ounces of , bacco sold in the state by
the applicable tobacco rer (whether directly or
through a distributor, intermediary or intermedia-
ries) during the year in ¢ ‘ sured by excise taxes collec-
ted by the state on packs b the ¢ ' amp of the state or
"roll-your-own" tobacco containers.

(3) Report required. Every per
products purchased from a person who
ington the report required by this
distributor, and every cigarette w

retail tobacco
file in Wash-
cco products
eport 1in a

within the twenty-five days after the
sales were made. Mail the report to Department of Revenue,
Pregrams—bivisien)) Taxpayer Account Administration,
((4H4++)) 47476, Olympia, WA 98504-((#+4++)) 1476.

The report must include the information listed bel
to units sold that were manufactured by a nonparti
product manufacturer.

(a) The number of units sold;
(b) The brand of the unit;

(c) The name and address of the person from whom each unit was
purchased;

(d) The name and address of the manufacturer of the unit, if
known; and

(e) The name and address of the importer of the unit, if known,
and whether that importer is the exclusive importer of the unit, if
known.

Example: A retailer may need to file the report required in sub-
section (3) when purchasing roll-your-own tobacco over the internet or
through a catalog from a vendor located outside of Washington, from an

ich the

ing tobacco
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enrolled member of an Indian tribe located on a reservation in Wash-
ington, or in person from a vendor located in another state.

(4) Recordkeeping requirement. Every person who sells at retail
tobacco products purchased from a person who is not required to file
in Washington the report required by the rule, every tobacco products
distributor, and every cigarette wholesaler, must maintain complete
and accurate records to support the data supplied pursuant to para-
graph (3) of this section.

(5) Confidentiality. The data filed pursuant to this rule is con-
fidential taxpager information and subject to the protection provided
in RCW 82.32.
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