CODE REVISER USE ONLY

OFFICE OF THE CODE REVISER
EXPEDITED RULE MAKING ICE OF THE CODE REVI
FILED

CR-105 (December 2017) e ey 2019

(Implements RCW 34.05.353) WSR 19-14-074

Agency: Department of Revenue

Title of rule and other identifying information: (describe subject) WAC 458-20-193C Imports and exports — Sales of goods
from or to persons in foreign countries.

Purpose of the proposal and its anticipated effects, including any changes in existing rules: WAC 458-20-193C is
being amended to incorporate language from SSB 5581 (2019), which limits the B&O tax exemption for imports to wholesale
sales of tangible personal property when the wholesale sale is (1) between a parent company and its wholly-owned
subsidiary; or (2) the sale of unroasted coffee beans. WAC 458-20-193C is also being amended to modernize the layout and
design of the rule.

Reasons supporting proposal: The rule is being amended to incorporate legislation from 2019 (SSB 5581, relating to
imports).

Statutory authority for adoption: RCW 82.32.300 and RCW 82.01.060(2).

Statute being implemented: RCW 82.04.610.

Is rule necessary because of a:
Federal Law? O
Federal Court Decision? O Yes No
State Court Decision? O

If yes, CITATION:

Name of proponent: (person or organization) Department of Revenue Private
Public

O
O
Governmental

Name of agency personnel responsible for:

Name Office Location Phone
Drafting: Brenton Madison 6400 Linderson Way SW, Tumwater, WA (360) 534-1583
Implementation:  John Ryser 6400 Linderson Way SW, Tumwater, WA (360) 534-1603
Enforcement: John Ryser 6400 Linderson Way SW, Tumwater, WA (360) 534-1603

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters: None.
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Expedited Adoption - Which of the following criteria was used by the agency to file this notice:
[ Relates only to internal governmental operations that are not subject to violation by a person;

Adopts or incorporates by reference without material change federal statutes or regulations, Washington state statutes,
rules of other Washington state agencies, shoreline master programs other than those programs governing shorelines of
statewide significance, or, as referenced by Washington state law, national consensus codes that generally establish industry
standards, if the material adopted or incorporated regulates the same subject matter and conduct as the adopting or
incorporating rule;

LI Corrects typographical errors, make address or name changes, or clarify language of a rule without changing its effect;

] Content is explicitly and specifically dictated by statute;

[ Have been the subject of negotiated rule making, pilot rule making, or some other process that involved substantial
participation by interested parties before the development of the proposed rule; or
LI Is being amended after a review under RCW 34.05.328.

Expedited Repeal - Which of the following criteria was used by the agency to file notice:

] The statute on which the rule is based has been repealed and has not been replaced by another statute providing
statutory authority for the rule;

] The statute on which the rule is based has been declared unconstitutional by a court with jurisdiction, there is a final
judgment, and no statute has been enacted to replace the unconstitutional statute;

I The rule is no longer necessary because of changed circumstances; or

1 Other rules of the agency or of another agency govern the same activity as the rule, making the rule redundant.

Explanation of the reason the agency believes the expedited rule-making process is appropriate pursuant to RCW
34.05.353(4): The expedited rule-making process is applicable to this rule update because the Department is incorporating
changes resulting from 2019 legislation.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROCESS THAT WILL ELIMINATE THE
NEED FOR THE AGENCY TO HOLD PUBLIC HEARINGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT
STATEMENT, OR PROVIDE RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EXPRESS YOUR OBJECTIONS IN
WRITING AND THEY MUST BE SENT TO

Name: Brenton Madison

Agency: Department of Revenue

Address: P.O. Box 47453, Olympia, WA 98504-7453

Phone: (360) 534-1583

Fax: (360) 534-1606

Email: BrentonM@dor.wa.gov

Other:

AND RECEIVED BY (date) September 2, 2019

Date: July 1, 2019 Signhature:
Name: Kevin Dixon / X -

Title: Program Manager
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

AMENDATORY SECTION (Amending WSR 86-07-005, filed 3/6/86)

WAC 458-20-193C Imports and exports—Sales of goods from or to
persons in foreign countries.

(WAEA58-20-193-deals-with-interstate-and

separate-parts:
P ‘ C

Sates .ef goods origiating .
PartB- Washingten-to petsonsii e.ther states

Part—C—+

olication of the busi-
to sales of imports
"qood, 1] "CIOOdS, 1]
1l property."

(1) Introduction. This ru
ness and occupation (B&0O) and
and exports. For purposes of
"article," and "articles" mean

(2) Other rules tha
er rules for additio

(a) WAC 458-20

including:
he use of tangible personal prop-

erty.
(b) WAC 458

ty.
(3) Definit1i
rule:

definitions apply throughout this

tangible personal property that originates
iction of this state destined for delivery to
country. Exports do not include "ship's

requlre as a necessary incident of the contract
to deliver the tangible personal property by

at a foreign destination; or
~r consigned to and for transportation to a foreign

destination;

(C) To the buyver at shipside or aboard the buyer's vessel or oth-
er vehicle of transportation under circumstances where 1t 1s clear
that the process of exportation of the tangible personal property has
begqun.

(1i) FExportation will not necessarily be deemed to have begun if
goods are merely in storage awaiting shipment, even though there 1is
reasonable certainty that the goods will be exported.

(1ii) The intention to export, as evidenced, for example, by fi-
nancial and contractual relationships, does not indicate "certainty of
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

export" if the goods have not commenced their Journey abroad; there
must be an actual entrance of the goods into the export stream.

(iv) In all circumstances there must be a certainty of export and
the process of export must have started. It is not important that ti-
tle and/or possession of the goods pass in this state so long as de-
livery is made directly into the export channel.

(b) "Foreign commerce" means ((¥kaf)) commerce ((whiek)) that in-
volves the purchase, sale or exchange of property and its transporta-
tion from a state or territory of the United States to a foreign coun-
try, or from a foreign country to a state or territo of the United
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(c) "Import" in import transpor-
tation.
(1) An "import" includes da ill in the process of

importation, i.e., while they are in import transportation. Ex-

States until the time that the
this state. Property is also in

property is deli
the process of ‘
this state on it ¢ 6n in some other state or country.

(ii) An r oes not include property that is no longer in
the proces ' ]

d g 5 eans the supplies and equipment required for
) Business i
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.
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port—ehanned<)) are subject to the B&0O tax, exce or the following

wholesale sales of imports:
(1) A sale of unroasted coffee beans; or
(1i) A sale between a parent company an

its wholl ed subsid-

iary.
bject to the B& ax.
he seller st docu-

(b) Exports. Sales of exports are no
(i) To be tax exempt ((

ment the fact that ((k&e)) it placed t the export process.
((Frat)) This may be shown by the se ing and keeping ((im
kis—Fites)) any ((eme)) of the following i )) doc-

umentation:
((=4F)) (A) A bona fide
shipper/consignor and by whia
goods sold to the foreign buye
((#2¥)) (B) A copy of the
that the seller was the exporter
((3¥)) (C) Documents consis
((4&)) (I) Purck ‘
the seller is requi
"f.a.s. vessel";
( (%))
house releases,
into the export
((e¥)) (III)

clearance

in which the seller 1is
to transport the
ign destination; or
declaration, showing
1d; or

ontracts of sale which show that
ods into the export stream, e.g.,

pts, tripsheets, waybills, ware-
and when the goods were delivered

available, United States export or customs
ing that the goods were actually exported; and
ailable, records showing that the goods were
packagg c erwise handled in a way which is exclusively

the seller actually delivers the goods into the
sins such records as above set forth, the B&O tax
not sufficient to show that the goods ultimately
tination; but rather, the seller must show that
ed to, and did put the goods into the export proc-

(iid) s of tangible personal property, of ((skips)) ship's
stores, and supplies to operators of steamships, etc., are not ((ge—
duetible)) exempt irrespective of the fact that the property will be
consumed on the high seas, or outside the territorial jurisdiction of
this state, or by a vessel engaged in conducting foreign commerce.

However, ((enr—Fety—3++—3+985—a statuteory—Ppbusiness—and—occupa—
£4+er)) under RCW 82.04.433, a B&0O tax deduction ((beecame—effeective))
is available for sales of fuel for consumption outside the territorial
waters of the United States by vessels used primarily in foreign com-
merce. ((fa—oxrder))
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

(A) To qualify for this deduction sellers must take a certificate

signed by the buyer or the buyer's agent stating: The name of the ves-
sel for which the fuel is purchased; that the vessel is primarily used
in foreign commerce; and, the amount of fuel purchased which will be
consumed outside of the territorial waters of the United States. Sell-
ers must exercise good faith in accepting such certificates and are
required to add their own signed statement to the certificate to the
effect that to best of their knowledge the information contained in
the certificate is correct.

(B) The following is an acceptable certificate fo

Foreign Fuel Exemption Certificate

SELLER: .............. VESSEL: . ...........

WE HEREBY CERTIFY that this purchase of
amount of product) from _ (seller) will be co
as fuel outside the territorial waters of the
by the above-named vessel. We further ¢

ification such as this
the sale is exempt ((ef
whether made at wholesale

(C) When a seller takes a
in good falth ( (y

O tax,

or retail, and even is delivered to the buyer in this

state.

ing. Persons e
ties in Washingto
cles produced to p¢
the B&O ta

(5) Extracting((+)) and manufactur-
acting or manufacturing activi-
ransfer or make delivery of arti-
outside the state are subject to ((business))

‘xtractlng or manufacturing classification and

are not ‘ 5 )) the B&0O tax under the retailing or
wholes; i See also WAC 458-20-135 and 458-20-136.

entirely within the state, are inherently
ted prior to the commercial journey. The tax 1is
of products as determined by the selling price.

See WAC . is immaterial that the wvalue so determined in-

increment of value because the sale occurs out-

ales tax. The same principles apply to the retail
set forth for the Dbusiness and occupation tax

((ebove)) described in subsections (4) and (5) of this rule, except
that certain statutory exemptions may apply. (See WAC 458-20-174,
458-20-175, 458-20-176, 458-20-177, 458-20-238 and 458-20-239.)

(7) Use tax. The use tax is imposed upon the use, including stor-

age, of all tangible personal property acquired for any use or con-
sumption in this state unless specifically exempt by statute.
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