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may participate by providing written comments throughout this rule making or by giving oral testimony at the public meeting or
public hearing.

Interested parties can participate in the decision to adopt the new rule and formulation of the proposed rule before
publication by contacting:
(If necessary)

Name: Patrick Murphy Name:
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This draft is provided for discussion purposes only to determine what topics a possible proposed rule might address. This document
draft is under no circumstances to be used to determine a tax liability and/or eligibility for tax exemptions.

AMENDATORY SECTION (Amending WSR 15-04-004, filed 1/22/15, effective
2/22/15)

WAC 458-20-19402 Single factor receipts apportionment—General-

ly.
PART 1. INTRODUCTION.
(101) General. RCW 82.04.462 establishes the ((appef%}eﬁmeﬁ%))
method for ((b#sinesse engaged A—apPPo onabte—a e are A5

£ Wt ashingteon—Ffor)) determining the portlon of a person's
apportionab pe  that is derived from business activities per-
formed wi hington and subject to business and occupation (B&O)
tax (( . Fret ed)) for periods after May 31, 2010. The express
purpose re—in—theJaw—was)) apportionment framework set
out 1 s to require businesses that " ((earnating))) earn
sign9 shington residents from providing services"
to "pa he cost of services that this state ren-
ders and provides." Section 101, chapter 23, 1st
special se
(102)
(a) This rule
Introduc
Overvie
How to attribute
Receipts factor.
How to determine
Reporting instrug
(b) (i) Examples in > identify a number of facts
and then state a conclusiefl be used only as a general
qgquide. The tax results of '3 it determined after a
review of all the relevant facts and
(1ii) The examples in this rule income received
by the taxpayver is from engaging in ' ies.
(iii) When an example states tk ution method
is a reasonable method of proportiona nefit of a
service, this does not preclude the easonable
methods of proportionally attributing ' depend-

TV

six parts, as follows:

income.

UL W -

(103) Scope of rule. This rule applies to the appor
income from engaging in apportionable activities ((
458-20—-1640%)), except:

(a) To the apportionment of income received by fi
tions and taxable under RCW 82.04.290 ( (—whieh—3is
458-20-19404)); and

(b) To the attribution of royalty income from granting the right

to use intangible property ( (—which is—governed by WAC458-20-10403)) .
(104) Separate accountlng and cost apportlonment ((%he—appef—

ial institu-

sepafa%e——aeeeﬁﬂ%éﬁg——aﬁd——ees%——appef%ieﬂmeﬁ%——meeheésv)) Separate ac-
counting and cost apportionment methods are not authorized ((fer—peri-
7 )) .
(105) Other rules. Taxpayers may also find helpful information in
the following rules:
(a) WAC 458-20-19401 ((Minimum)) Substantial nexus ((thresholds

forapportionable—aetivities)). This rule ((deseribes—minimum rexys
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This draft is provided for discussion purposes only to determine what topics a possible proposed rule might address. This document
draft is under no circumstances to be used to determine a tax liability and/or eligibility for tax exemptions.

after May—31—2610)) explains the current and hlstorlcal standards for

substantial nexus in Washington beginning June 1, 2010.

(b) WAC 458-20-19403 Royalty receipts attribution. This rule de-
scribes the attribution of royalty income for the purposes of single
factor receipts apportionment ( (ard—appties—onty—to—tax—tiabitity—3n—
eurred)) for periods after May 31, 2010.

(c) WAC 458-20-19404A and 458-20-19404 Single factor receipts ap-
portionment—Financial institutions. ( (Bats)) These rules de-
scribe ((s)) thegapplication of single factor receipts apportionment to

certain inco financial institutions ( (erd—appties—onty—+to)), for

tax liabili ( (e Moy 317+—2010=

T

DA 2
1=
T

p_n_

a
1111111 A + Taan | 201 ('\) ) be_
T C ot CCO J_ur_x_ur cO— oot T Z O T U

31, 2015, and on or after January 1,

tween Juneé
2016, respectively.
(106) Definiti ng definitions apply to this rule:
(a) "Apportionable ivities" has the same meaning as used in
WAC 458-20-1940 Minimum resholds for apportionable activi-
ties.

(b) "Apportionable income" means appo
exemptions and deductions allowable

(c) "Apportionable ceipts'
from engaging in apportionab
from apportionable activ
state.

(d) "Business activities tax" red by the amount
of, or economic results of, businesg a ivi dueted in a state.
The term includes taxes measured in net income or
gross 1income or receipts. e—p i

pass—%hreﬁgh—eﬁ%i%iesT))

tionable receipts less the
apter 82.04 RCW.

oss income of the business
, 1including income received
to locations outside this

tivities is included in the gross income subject
come tax or corporate income tax, as the case may be.
ness activities tax" does not include retail sales tax, or
similar transaction taxes, imposed on the sale or acquisi
or services, whether or not ((mamed)) labeled as a gro
or a tax imposed on the privilege of doing business.

(e) "Customer" means a person or entity to
makes a sale, grants the right to use intangible
services or from whom the taxpayer otherwise dire
receives gross income of the business.

(i) If the taxpayer ((perferms)) engadges in apportionable ((serv—
+ees)) activities for the benefit of a third party, the term "custom-
er" means the third party beneficiary.

(ii) The department will consider the terms of the contract and
all other books and records as a whole to determine whether a "third-
party beneficiary" relationship exists. Where the taxpayer does not
render services under a contract or otherwise does not provide the de-
partment with a contract, the department will proceed, in such manner

the taxpayer
rty, or renders
ly or indirectly
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This draft is provided for discussion purposes only to determine what topics a possible proposed rule might address. This document
draft is under no circumstances to be used to determine a tax liability and/or eligibility for tax exemptions.

as it may deem best, to obtain facts and information to identify the
customer.

Example 1. Assume a parent purchases apportionable services for
their child. The child is the customer for the purpose of determining
where the benefit is received.

(f) "Reasonable method of proportionally attributing” means a
method of determining where the benefit of an activity is received and
where the receipts are attributed that is uniform, consistent, and ac-
curately reflects the market, and does not distort the taxpayer's mar-
ket.

(g) "Sta means a state of the United States, the District of
Columbia, , wealth of Puerto Rico, any territory or possession
of the Uni or any foreign country or political subdivision

another state" means either:
is subject to a business activities tax by an-
's income received from engaging in appor-

another t ‘ income received from engaging in ap-
portionable ‘ axpayer meets the substantial nexus
thresholds describe \ 19401 for that state.

(1i) The de
eign country or
the country or political sision level.

Example 2. Assume T ' j
tax in State X of Mexico pays tax to State X), but no-
where else in Mexico. A Axpayer A 1s not subject to
any national Dbusiness i xico and does not meet the
substantial nexus thresholg WAC 458-20-19401 for Mexico
as a whole. In this case,
namely the Mexican state of State X,
tion or any other state of Mexico.

Example 3. Assume Taxpayer B ig
tivity taxes in Mexico, but satisfie
described in WAC 458-20-19401 for
"taxable in ((a+*)) another state,”
ico.

her a taxpayer is taxable in a for-

business ac-
s thresholds
ayer B 1is

of Mex-

PART 2. OVERVIEW OF SINGLE FACTOR RECEIPTS APPORTIONMENT.

(201) Single factor receipts apportionment generall
provided in WAC 458-20-19404 and 458-20-19404A persons i or-
tionable income who have substantial nexus with Washi on as speci-
fied in WAC 458-20-19401 and who are also taxable another state
must use the apportionment ( (method—provided)) a described in
this rule to determine their taxable income from apportionable activi-
ties for B&O tax purposes. Taxable income is determined by multiplying
apportionable income from each apportionable activity by the receipts
factor for that apportionable activity.

This formula is:

(Taxable _ (Apportionable X (Receipts _ (Apportionable receipts - (Receipts
income) income) factor) —  Exemptions and deductions) = factor)

See Part 4 of this rule for a discussion of the receipts factor.

(202) Tax year. The receipts factor applies to each tax year. A
tax year 1is the calendar year, unless the taxpayer has specific per-
mission from the department to use another period. (RCW 82.32.270.)

[ 3] OTS-3536.2



This draft is provided for discussion purposes only to determine what topics a possible proposed rule might address. This document
draft is under no circumstances to be used to determine a tax liability and/or eligibility for tax exemptions.

For the purposes of this rule, "tax year" and "calendar year" have the
same meaning.

PART 3. HOW TO ATTRIBUTE RECEIPTS.

(301) Attribution of receipts generally. Except as specifically
provided for in WAC 458-20-19403 for the attribution of apportionable
royalty receipts, this Part 3 explains how to attribute apportionable
receipts. Receipts are attributed to states based on a cascading meth-
od or series of steps. The department expects that most taxpayers will
attribute appomtionable receipts based on subsection (301) (a) (i) of
rule Dbecause the department believes that ((ei—
will have access to books and records that contain
2re the ((bemrefit—3s)) customer actually received
the taxpayer's service; if not, the department
ayer will be able to use a "reasonable method of
1ting receipts" ((witt—genrerally—be—availtablte
data available to determine where the cus-
the taxpayer's service. A taxpayer that
to this state, and uses a reasonable
ting receipts, must keep and provide
all suitable books and records that
onable method of proportionally at-
to this state. The steps in this

upon regues
are necessary to
tributing the ta
cascading serie

(a) Where the custo
service (see subsections

eived the Dbenefit of the taxpayer's
(362)y)) (303)athrough (304) of this rule
for an explanation and examples of the it of the service);

(1)(A) If a taxpay ' determine the amount of a
specific apportionable ' es to a specific benefit of
the services received in € £ apportionable receipt is at-
tributable to the state in
12 in this rule).

ices in this and one or more other t of gross in-
come of the business that was recei in return for
the services received by the custome '
determined by the taxpayer, such amou

t be at-
tributed to this state. This may be sh i easona-
ble method of proportionally attributing the benefit among s . The
result determines the receipts attributed to each state. tain

situations, the use of data based on an attribution met
in subsection (301) (b) through (f) of this ((subseetion) al-
so be a reasonable method of proportionally attributin ceipts among
states (see Example((s—4—ard—-5SPbetew)) 17 in this ru

(ii) If a taxpayer 1s unable to separately rmine or use a
reasonable method of proportionally attributing t benefit of the
services 1n specific states under subsection (301) (a) (i) of this
( (sgbseetion)) rule, and the customer received the benefit of the
service in multiple states, the apportionable receipt is attributed to
the state in which the customer primarily received the benefit of the
service ((was—primarity—reeeived)). Primarily means, 1in this case,
more than fifty percent.

(b) If the taxpayer is unable to attribute an apportionable re-
ceipt under subsection (301) (a) of this ((suwbseetiorn)) rule, the ap-
portionable receipt must be attributed to the state from which the
customer ordered the service. Subsection (306) of this rule explains
the meaning of "unable to attribute."

[ 4] OTS-3536.2
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(c) If the taxpayer is unable to attribute an apportionable re-
ceipt under subsection (301) (a) or (b) of this ((sukseetion)) rule,
the apportionable receipt must be attributed to the state to which the
billing statements or invoices are sent to the customer by the taxpay-
er.

(d) If the taxpayer is unable to attribute an apportionable re-
ceipt under subsection (301) (a), (b), or (c) of this ((subseetion))
rule, the apportionable receipt must be attributed to the state from
which the customer sends payment to the taxpayer.

(e) If the taxpayer 1is unable to attribute an apportionable re-
ceipt under sction (301) (a), (), (c), or (d) of this ((subsee—
£4+en)) rule portionable receipt must be attributed to the state
where the g located as indicated by the customer's address:

i = taxpayer's business records maintained in the
ess; or
1ng consummation of the sale or the negotiation
any address of a customer's payment 1nstru—

ceipt under
seetion)) rule,
commercial domici

(g) The ta
the apportionment of the
that reports apportionab

b), (c¢), (d), or (e) of this ((stb—
receipt must be attributed to the

an attribution method that distorts
's apportlonable receipts. A taxpayer
s state must keep, and pro-
vide upon request from t suitable books and records
that are necessary to e attribution method used
does not distort the app i m taxpayver's apportionable re-
ceipts.

(h) FExcept as otherwi
use the same attribution method fo
tax year from the same apportionable

Example 4. FEngineering Co. con 3 ) Manufacturer to
provide design services for Phone Mg line of cell
phones. FEngineering Co. separately Manufacturer
to solicit sales of Phone Manufactu mmissioned
sales basis. Engineering Co. may use d ods for
its apportionable receipts from design services and commissioned sales
respectively, even if both services are taxable under the s B&O tax
classification, because the design services and commission sale are
separate services.

(302) Examples — Not commercially reasonable.

the taxpayver must
ble receipts in a

((

Example ((4)) 5. Assume Law Firm has thousands of charges to cli-
ents((+)), and that Taw Firm can show it is not commercially reasona-

[ 5] OTS-3536.2
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ble for Law Firm to track each charge to each client to determine
where the benefit related to each service 1is received. Assume the
scope of Law Firm's practice is such that it is reasonable to assume
that the benefits of Law Firm's services are received at the location
of the customer as reflected by the customer's billing address. Under
these circumstances, Law Firm can use the billing addresses of each
client as a reasonable method of proportionally attributing the bene-
fit of its services.

Example ((5)) 6. Same facts as Example ((4)) 5 except, Law Firm
has a single ient that represents a ((statistieally)) significant
portion of ite revenyge)) apportionable income and whose billing ad-
to any of the services provided. In this case, us-

ing the b ess of this client would not fairly relate to
where t cceived the benefit of the services. Using the
billing is client to determine where the benefit is re-
ceiveg 1d significantly distort the apportionment of Law Firm's re-

Therefore, Firm would need to evaluate the specific serv-
i to determine where the benefits of those
services S but may use billing addresses to at-
tribute t > other clients.

payer R attributes an apportionable
billing address, using subsection
ule, and the billing address is a
Taxpayer R also knows that mail de-
omatically forwarded to the customer's
use of the, billing address is not al-
onment of Taxpayer R's re-

receipt Dbased on
(301) (¢) of this
P.O. Box located
livered to this
actual location. In this
lowed because it would
ceipts.

(303) Benefit of t ed. The first two cascading
steps (subsection (301) (a)d ' this rule) used to attribute
apportionable receipts to ere the taxpayer's
customer receives the benefit of the bsection explains
the framework for determining where ives the benefit
of a service ((is—reeeived)).

(a)(i) If the taxpayer's servi
the customer receives the benefit (
erty is located.

(ii) The following is a nonexclusi
to real property:

((#=3)) (A) Architectural;
+=4+))) (B) Surveying;
+++33)) (C) Janitorial;

) (D) Security;

(E) Appraisals; and

(F) Real estate brokerage.
; .

operty, then
real prop-
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{F)y—Ceommission—satles—of tangible personalpreperty=)) (Reserved.)
(c) If ((thetaxpayer's service—does not relateteo realor—tangi-

ble personal preperty;)) subsection (303) (a) of this rule does not ap-
ply, the taxpayer's service is provided to a customer engaged in busi-

ness, and the 'service relates to the customer's business activities,
then the cudstomer “receives the benefit ((is—received)) of the service
where thel customer's rxelated business activities occur.

A LCustomer's related business activities will generally occur ei-

ther d4n the customer's market or at the customer's business loca-
tion(s).

(@) Customer 'S marketl. The customer's related business activities
occur in the cusiomer's markethif the taxpayer's service is:

(A) Promoting thedcustomer™s products (i.e., goods and services);

(B) Engaging indgor completing the customer's product sales; or

(C) Establishing orhn maintainming the customer's market. The de-
partment will condider thewnonexclusive list of activities provided by

WAC 458-20-193(102) (d) (i) | thbhewdgh (vii) in determining whether a serv-
ice is establishing or maintaining the customer's market.

(1i) The determination of a customertss market depends on the cus-
tomer's facts and circumstances.

(1ii) Customer's Dbusiness le€ationi(s). The customer's related
business activities occUk at 4the "customer's business location(s) if
subsection (303) (c) (i) of "&hids rulewndoeg not apply.

(iv) The customer's business bocation(s) iéh determined as fol-

lows:

(A) If the taxpayer's service reguires tfie customer to be physi-
cally present, then the customer's businessd location(s) is where the
customer is located when the taxpayer provides ‘the service.

(B) If the taxpaver's service does nlot require the ‘customer to be
physically present, and the taxpaver'sdservice relates td an specific,
known business location(s), then the @ustomer's “business l1oeation (s)
is that specific, known business location(s).

(C) If subsection (303) (c) (iv) (A) and (B) of this ruleddo not ap-
ply, then the customer's business location is the customewn!s principal
place of business or commercial domicile.

(v) The following is a nonexclusive 1list of Db@isiness related
services:
((#=3)) (A) Designing, appraisal, inspection, £&r testing of tan-

gible personal property;
(B) Developing a business management plan;

((H+r)) (C) Commission sales (other than sales of real ((er—tan—
gible—perserat)) property);

((#H++¥r)) (D) Debt collection services;

((=vr)) J(E) Legal and accounting services not specific to real
( (er—tangible—perserat)) property; and

((#r)) (F) Advertising services|( (+—and

i —Theaterpresentatiens) ) .

(d £ ((

0TS-3536.2



This draft is provided for discussion purposes only to determine what topics a possible proposed rule might address. This document
draft is under no circumstances to be used to determine a tax liability and/or eligibility for tax exemptions.

subsection (303) (a) and (¢) of this rule do not apply, then the loca-
tion(s) where the customer receives the benefit of the service is de-
termined as follows:

(1) If the taxpayer's service requires the customer to be physi-
cally present, then the customer receives the benefit ((is—reeceived))
of the service where the customer is located when the taxpayer per-—
forms the service ((is—perfoermed)). The following is a nonexclusive
list of services that require the customer to be physically present:

(A) Medical examinations;

(B)

(C)

(D)

(ii) C payver's service does not require the customer to
be physigall and the taxpayer's service relates to a specif-
' i then the customer receives the benefit ((is—xre-

that location(s). The following is a nonexclu-

ed to a specific, known location(s):

ator services (see Example 39); and
iling state and local tax returns

(E) Preparin
(see Example 38).

(iii) If stbs
rule do not apply, the
( (35—reeceived)) where the
clusive 1list of services
residence:

(A) Drafting a wil

(B) Preparing ((
ples 38 and 41);

(C) Selling investments; and

(D) Blood tests (not blood drawi .

(e) Special rule for extension i ction (305) of
this rule for special rules attrib i o loans (se-
cured and unsecured) and credit cards ersons who
are not financial institutions as defi .

(304) Examples of the application e anal-

(1) and (ii) of this ((stbseetion))
receives the benefit of the service

The following is a nonex-
received at the customer's

~deral tax returns (see Exam-—

(a) Services related to real property:

Example ((#)) 8. Architect drafts plans for a buj
built in Washington. Architect's services relate to
which 1is located in Washington, therefore the custo
benefit of that service 1in Washington at the loc
property. Architect's receipts for this service ar
to Washington because the customer receives the e
reeeiwved)) in Washington.

Example ((8)) 9. Franchisor hires Taxpayer, an architect, to cre-
ate a design of a standardized building that will be used at four lo-
cations in Washington and two locations in Oregon. Taxpayer's services
relate to real property at those six locations, therefore the customer
receives the benefit of the service at the four Washington locations
and the two Oregon locations. Taxpayer will attribute 2/3 (4 of 6
sites) of the receipts for this service to Washington and 1/3 (2 of 6
sites) of the receipts to Oregon.

Example ((9)) 10. Assume the same facts as Example ((8)) 9 except
Franchisor will use the same design in all 50 states for all its fran-

receives the
of the real
lely attributed
ire benefit ((&s
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chisee's locations. Taxpayer and Franchisor do not know at the time
the service 1is provided (and cannot reasonably estimate) how many
franchise locations will exist in each state. ((Fherefores)) If there
is no reasonable means of proportionally attributing receipts at the
time the services are performed, and it is clear that no state will
have a majority of the franchise locations ((—&eeerdingty)), the ap-
portionable receipts must be attributed following the steps in subsec-
tion (301) (b) through (f) of this rule.
Example ((30)) 1l1l. Real estate broker located in Florida receives

a commission fok arranging the sale of real property located in Wash-
ington. The re estate broker's service 1is related to the real prop-
erty, theref ' = customer receives the benefit ((is—reeeiwed)) in
Washingto real property is located, and the commission in-

Washington.

lated—te i 7)) Reserved.

(c) Services related to customer's business activities. The exam-
ples in this subsection assume that the customer is engaged in busi-
ness and the services relate to the customer's business activities.

( 16-

[ 9] OTS-3536.2
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The following are examples where the customer's related business ac-
tivities occur in the customer's market.

Example 12. Taxpaver, a commissioned salesperson, sells tangible
personal property (100 widgets) for Distributor to XYZ Company for de-
livery to Spokane. Taxpayver's service is engaging in and completing
Distributor's product sales. Distributor receives the benefit of Tax-
paver's service in its market, which in this case is Spokane, the lo-
cation where XYZ Company takes delivery of the widgets. Taxpayer will
attribute the commission income from this sale to Washington.

Example 1 Same facts as in Example 12, but 50 of the widgets
are to be deli ed to Spokane, 25 to Idaho, and 25 to Oregon. In this
case, Distri eceives the benefit of Taxpayver's services in all
three state er will attribute the receipts (commission income)
Washington, 25% to Idaho, and 25% to Oregon, the
kes delivery of the widgets.

Debt Collector provides debt collection serv-

£ NDaelb+ Ol ot o S rizd N ralat+ o +
o DCTIOT OTrrrCCTOoOTT—S o T vICtTo oo cto cO

ates~)) Debt Collector's service
ABC receives the benefit of Debt
It is reasonable to assume that
are located ((is—the——same—-as—where
in various states. If Debt Collec-
receipts to a specific debtor, then
the debtor is located.
ts as Example ((++)) 14, except Debt
and is unable, to attribute specific bene-
In this reasonable method of pro-
should be employed. Depend-
circumstances, a reasonable
fits/receipts could be: Rela-
ative de actually collected

the receipt is

Example (( 15
Collector is paid a lump
fits with specific debto
portionally attributing
ing on Debt Collector's
method of proportionally
tive number of debtors in ea
from debtors in each state; the relsa amoun debt owed by debt-
ors in each state; or another method

at doe istort the appor-
tionment of Debt Collector's receiptsg

my o () - T oI - = o ) =) =
( (Bxamp - a g§—Compa JPEo £¥g S o—ECx
. ces who are comtbod in ciere ey LB s
' et rodind A otes ‘ oo ey oot AR
e yee hHea cehav o
m e N ;--- :

Example ((2%)) 16. Call Center provides "customer service" serv-
ices to Retailer who has customers in all 50 states. Call Center's

services ((redtate—to—Retailer'ls—selling activity dn—at+—50——statesy
therefore)) may be promoting Retailer's products to potential new cus-
tomers, and establishing or maintaining Retailer's market by support-
ing existing customers. Retailer receives the benefit of Call Center's
services in its market, which in this case is all 50 states. Call Cen-
ter has offices in Iowa and Alabama that answer questions about Re-
tailer's products. Call Center records Retailer's customer's calls by
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This draft is provided for discussion purposes only to determine what topics a possible proposed rule might address. This document
draft is under no circumstances to be used to determine a tax liability and/or eligibility for tax exemptions.

area code. Call Center may attribute receipts received from Retailer
based on the number of calls from area codes assigned to each state.
This would be a reasonable method of proportionally attributing re-
ceipts notwithstanding the fact that mobile phone numbers and related
area codes may not exactly reflect the physical location of the cus-
tomer in all cases.

Example ((22)) 17. Taxpayer provides internet advertising serv-
ices to national retail chains, regional businesses, businesses with a
single location, and businesses that operate solely over the Internet.
Taxpayer's serviaces are promoting customers' products. Generally, each
customer recei the benefit of ((£ke)) Taxpaver's advertising serv-

ices ((4 he he—eustomer?! elated—Pbusine NGRS s

ocenr) ) omer's market. Taxpayer determines, based on its
books a nere each customer receives the benefit in its
market nnot obtain this information, it would then use
a rea proportionally attributing the benefit of its

ser
ices
use of
market ba eders
reasonable method of
er's services to c .

Example (( 18 spaper sells newspaper advertising
to Merlin's Po Shop. only makes over-the-counter sales
from its single location Vancouver, Washington. Oregon Newspaper is
promoting Merlin's Potion Shop's produc Merlin's Potion Shop re-

er's market. Depending on what products or serv-
A‘ﬁiﬁ' Taxpayer's customers are providing, the

internet connections in the customer's
ations Commission (FCC) data may be a
attributing the benefit of Taxpay-

~

Ome
8.

ceives the benefit of ( e)) Oregon_g spaper's advertising services
in its market in Washing . where sales to its customers. In
this case Oregon Newspaper Wi 00% of 1its receipts ((xe-

eetsved)) from Merlin's to i g

Example 19. Tech Developer pt¥
its customer, Licensing Company. Li
lio of IP that it licenses to third
creates all of the IP in Licensing
Company receives all rights to Tec
does not conduct any IP development
ice is engaging in or completing Lice
Company receives the benefit of Tech
Company's market. In this case Licensing Company's market is re the
licensees use Licensing Company's IP.

Example 20. Marketer A provides marketing services
and subcontracts its marketing services to Marketer B.

Marketer A's services are promoting Seller's prod
ceives the benefit of Marketer A's services in Selle arket.

Marketer B's services are engaging in or comp ng Marketer A's
product sales. Marketer A receives the benefit of Marketer B's serv-
ices in Marketer A's market, which in this case, is where Seller re-
ceives the benefit of Marketer A's service.

In this case Marketer B will attribute its receipts from Marketer
A to Seller's market using information supplied by Marketer A about
Seller's market. If Marketer A and Marketer B are affiliated, the pre-
sumption is that Marketer A should be able to provide to Marketer B
the information about Seller's market.

Example 21. Investment Manager manages a mutual fund. Investment
Manager receives a fee from the mutual fund for managing the fund
based on the value of the assets in the fund on particular days. In-
vestment Manager knows or should know the identity of the investors in

pment services for
intains a portfo-
Tech Developer
and Licensing
sing Company
er's serv-
Licensing

arty
pany'
evel
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the fund and their mailing addresses. Investment Manager's service is
establishing or maintaining the fund's market. In this case, it is
reasonable to assume that the fund's market is where the investors are
located. Investment Manager will attribute its receipts from managing
the fund to those investor locations.

Example 22. Staffing Co. contracts with ISP Inc., an internet
service provider, to provide supplemental marketing employees at ISP's
sole office in State A. ISP sells internet services in States A, B,
and C. The activities of Staffing Co.'s employees are promoting ISP's
products. ISP neceives the benefit of Staffing Co.'s service in ISP's
market, his case is States A, B, and C.

anagement Co. provides customer support services to
A's only physical location is in State 7. Custom-
pughout the United States. Per the contract be-
nd Customer A, customer support services provi-
consist of operating a call center to handle
d emadls related to services and sales. Manage-
services are establishing and maintaining
A receives the benefit of Management
ket throughout the United States.
ples where the customer's related
business activities ¢ ustomer's business location(s). In
these examples, ice is not promoting the customer's
products, is nd ' i completing the customer's product
sales, and is not establishir maintaining the customer's market.

Example 24. Same fa except Staffing Co. pro-
vides supplemental human to work at ISP Inc.'s of-
fice in State A. ISP rec f Staffing Co.'s service at
ISP's business location f ice location is in State A.
In this case the staffing require ISP to be physical-
ly present, but relates to f ion, ISP's office in
State A. ISP receives the benefit service in State
A.

Example 25. Same facts as Examp ement Co. also
provides network support services t contract be-
tween Management Co. and Customer A iees provided
by Management Co. consist of providin inj ' ical, and
engineering support staff to develop,
ternal software elements for Customer A. Customer A receives
fit of Management Co.'s service at Customer A's business
In this case the network support services do not reqgui
Co. to be physically present, but relate to a specifi
tion, Customer A's physical location in State Z. Cus
the benefit of Management Co.'s network support servi in State 7.
Example 26. Big Manufacturing hires an engine o design a tool
that will only be used in a factory located in Brewster, Washington.
Big Manufacturing receives the benefit of the engineer's services at
its business location. In this case the design service does not re-
guire Big Manufacturing to be physically present, but relates to a
specific, known location, the single location in Washington where Big
Manufacturing intends to use the tool. One hundred percent of engi-
neer's receipts from this service must be attributed to Washington.
Example 27. The same facts as in Example 26, except Big Manufac-
turing will use the tool equally in factories located in Brewster and
in Kapa'a, Hawai'i. Big Manufacturing receives the benefit of the
service at its business locations equally in two states. As a result,

A receives
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a reasonable method of proportionally attributing receipts would be to
attribute 1/2 of the receipts to each state.

Example 28. Training Company provides training to Customer's em-
plovees on how to operate a specific piece of equipment used solely in
Washington. Customer receives the benefit of the service at its busi-
ness location(s). In this case the training service does not reqguire
the customer to be physically present, but relates to a specific,
known location in Washington, where employees use the eqguipment.
Training Company will attribute 100% of its receipts received from
Customer to itsaebusiness location in Washington.

Training Company provides manufacturing process im-
to Customer's employees who are all 1located in
is provided from State B. Customer receives the
ompany's service at Customer's business loca-
the training service does not require Customer's
ally present, but it relates to the specific,
s office in State A, where the employees
ess. Training Company must attribute the
A where Customer solely receives the

ocations where the employvees work in
g receipts from the training based on
a reasonableanethod of proportionally at-

those several states. At
where the employees work
tributing the receipts i

Example 31. Traini
Retailer's sales employek ated at Retailer's office in
State A but make sales toO omers in all 50 states. The
training is provided from ¢ ghon of in-person and
virtual attendance. of Training Compa-
ny's service at Retailer's business ' this case the
training service does not require Re to be physical-
ly present, but it relates to the
er's office in State A, where Rets . Re-

er's business location in State A.

Example 32. Manufacturer hires Law Firm to defend Manuf
a class action product 1liability lawsuit dinvolving Ma
Widgets. Manufacturer's principal place of business is i
Manufacturer receives the benefit of Law Firm's service
er's business Jlocation(s). In this case lLaw Firm's
require Manufacturer to be physically present, and not relate to
a specific, known business location(s). Manufactur business loca-
tion is its principal place of business or comme¥cial domicile in
Washington, where Manufacturer receives the benefit of TLaw Firm's
services.

Example 33. Game Publisher hires Developer to perform software
development services in connection with a new computer game that Game
Publisher will release in the following vyear. Under the contract be-
tween Game Publisher and Developer, Developer's primary duty is to de-
liver a "beta" version of the computer game that Game Publisher will
use for further development. Developer performs all of its software
development activities at its office in Seattle. After Developer de-
livers a beta version of the game, Game Publisher will perform addi-
tional development on the game at its locations in California. Game

ce does not
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Publisher receives the benefit of Developer's service at Game Publish-
er's business location(s). In this case Developer's service does not
require Game Publisher to be physically present, but relates to the
specific, known business locations in California where Game Publisher
performs additional development. Developer will attribute 100% of its
receipts from Game Publisher to California where Game Publisher re-
ceives the benefit of the service.

Example 34. Game Publisher received consumer complaints about its
game console overheating and contracts with QA Company to determine
the cause of a possible solution to the problem. Under the con-
tract, OA Cor will receive compensation for providing testing
services spe O the game console. Game Publisher will use QA Com-
ecommendation to determine how to repair the vid-

manufacturing location in California. Game Pub-
2nefit of QA Company's service at Game Publish-
(s). In this case QA Company's service does not
be physically present, but relates to the
ion(s) in California where Game Publish-
e lopment to resolve the issue. QA Compa-
eipts from Game Publisher to Califor-
nia where Ga ' ' the benefit of the service.

Example ((24) 5 . A provides human resources services to
Racko, Inc. which i
ington, Oregon,
its widgets in all 50 st ( (ke))
Company A's services (( A v . v )) at Racko's
business locations. In 's services do not reqguire
Racko's employees to be but relate to the specif-
ic, known business locat fices in Washington, Oregon,
and Idaho. Assuming that approximately the same size
and uses the services to appr u ent, then attribut-
ing 1/3 of the receipts to each of h Racko has loca-
tions using the services is a reason oportionally at-
tributing Company A's receipts from R

Example ((25)) 36. Director segve irectors for
DEF, 1Inc. Director's services rela agement of
DEF((+—Fre)). DEF((+—Fre<)) 1is Direc eives the
benefit of Director's services at ((4
cation(s). In this case Director's services do not require a
ees of DEF to be physically present, and do not relate to
ic, known business location. DEF's business location is
place of business or commercial domicile. ( (Fherefores))
attribute the receipts earned from Director's services DEF to DEF's
( (eerporate)) principal place of business or commerc'

(d) Services not related to real ((
ty and either provided to customers not engaged in
ted to the customer's business activities.

Example ((26)) 37. A Washington resident travels to California
for a medical procedure. Because the Washington resident must be phys-
ically in California, the Washington resident receives the benefit of
the service 1in California. ((Frereferes;)) The service provider must
attribute its income from the procedure to California.

Example ((2%#)) 38. Washington accountant prepares a Nevada cou-
ple's Arizona and Oregon state income tax returns as well as their
federal income tax return. The benefit of the accountant's service as-
sociated with the state income tax returns is attributed to Arizona
and Oregon because these returns relate to specific locations

ness locati
Game Publis

)) proper-
siness or unrela-

[ 14 ] 0TS-3536.2



This draft is provided for discussion purposes only to determine what topics a possible proposed rule might address. This document
draft is under no circumstances to be used to determine a tax liability and/or eligibility for tax exemptions.

(states). The benefit associated with the federal income tax return is
attributed to the couple's residence. The fees for the state tax re-
turns are attributed to Arizona and Oregon, respectively, and the fee
for the federal income tax return is attributed to Nevada.

Example ((28)) 39. Tour Operator provides cruises through Wash-
ington's San Juan Islands for four days and Victoria, British Columbia
for one day. Tour Operator's customers receive the benefit of ((£ke
feour—3s—reeeived)) Tour Operator's services where the tour occurs.
Tour Operator may use a reasonable method of proportionally attribut-
ing the benefip to determine that its customers receive 80% of the
benefit 1in Wa agton and 20% outside of Washington. ((Fherefores))
Tour Operato attribute 80% of apportionable receipts to Washing-

2 Columbia.
A Washington couple hires a Washington attor-
will and testament for Daughter who lives in
is a third-party beneficiary and receives the
ervices in California because that is where

ington couple hires a California ac-

i 2ederal income tax return. Because the
couple does not ha ally present for the accountant to
perform services not related to a specific location,
the Washington e benefit of the accountant's serv-
ices at their residence California accountant must at-
tribute its fee for this ington.

Example ((3%)) 42. retains a Washington stock
broker to handle its 1 ock broker receives orders
from the client and exk securities on the New York
Stock Exchange. Because esident is not investing as
part of a business; (b) C not rel@te to real ((er—%tan—
gibte—persernat)) property; (c) (( oes not need to be
physically present for the stock br S services; and
(d) the services are not related to & on, the client
receives the benefit of the service of residence.
Washington stockbroker must attribut

maon AV -
a

e—these—Jdeecations~))

(305) Special rules related to extending credit performed by non-
financial institutions. Businesses not included in the definition of a
financial institution under WAC 458-20-19404 that provide services re-
lated to the extension of credit must attribute their income from such
activities as follows:

(2) Activities related to extending credit where real property
secures the debt. Such activities include, but are not limited to,
servicing loans, making loans subject to deeds of trust or mortgages
(including any fees in the nature of interest related to the loan),
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and buying and selling loans. Apportionable receipts from these activ-
ities are attributed in the same manner as a financial institution at-
tributes these apportionable receipts under WAC 458-20-19404.

(b) Activities related to credit cards. Such activities include,
but are not limited to, issuing credit cards, servicing, and billing.
Apportionable receipts from these activities are attributed to the
billing address of the card holder.

(c) Other activities related to extending credit where real prop-
erty does not secure the debt. Such activities include, but are not
limited to, semvwicing loans, making loans (including any fees related
to such loan and buying and selling loans. Apportionable receipts
from these ies are attributed in the same manner a financial
institutio ibutes income under WAC 458-20-19404.

(d) apportionable receipts from such businesses are at-
tribute j i (301) through (304) of this rule or WAC

to attribute" mean? A taxpayer is "unable
eceipts when the taxpayer has no commer-
gquire the information necessary to at-

1 Cost and time may be considered to
determine whe no commercially reasonable means to
acquire the informa » o attribute apportionable receipts.

Example (( e marketing office of ZYX LLC has
information tha ed to determine a reasonable propor-
tional attribution of rec but does not provide this information
to the accounting office returns. ZYX ((EEE)) must
use the information mai eting office to attribute
its receipts.

Example ((34)) 44.
from an affiliate or unre
termine where the customer
ices ((4s—reeeised)), but chooses

tled to receive information
y which it could use to de-
((££s)) CBA's serv-
that information.

CBA ( (+—Fre~)) must use the informatig the affiliate or
unrelated third party to attribute it eipts.

Example ((35)) 45. Same facts except that
the information is raw data that m therwise pro-

cessed at a cost that exceeds a reas
difference in the amount of tax CBA( (5 sed an-
other attribution method authorized in subsectlon (301) hrough
(f) of this rule. In this case, it is not commercially rea
CBA((+—Fme~)) to use this data to determine where to attri ' in-
come.

PART 4. RECEIPTS FACTOR.

(401) General. The receipts factor is a fracti that applies to
apportionable income for each calendar year. Taxpayers must calculate
a separate receipts factor for each apportionable activity (( (business
aara—eecegpation)) B&O tax classification) engaged in.

(402) Receipts factor calculation. The receipts factor is: Wash-
ington attributed apportionable receipts divided by world-wide appor-
tionable receipts less throw-out income (see subsection (403) of this
section). The receipts factor expressed algebraically is:

(Washington apportionable receipts)

(Receipts - - -
factor) ((Worldwide apportionable receipts) -

(Throw-out income))
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(a) The numerator of the receipts factor is: The total apportion-
able receipts attributable to Washington during the calendar year from
engaging in the apportionable activity.

(b) The denominator of the receipts factor is: The total (world-
wide, including Washington) apportionable receipts from engaging in
the apportionable activity during the calendar year, less throw-out
income.

Example ((36)) 46. NOP, Inc. has $400,000 of receipts attributed
to Washington and $1,000,000 of worldwide receipts. Assuming that
there is no athrow-out income, NOP's receipts factor is 40%
(400,000/1,000

(c) In rare situation where the receipts factor (after
reducing ator by the throw-out income) is zero divided by
zero, tor 1s deemed to be zero

(4 Throw-out income includes all apportiona-
ble zxe ' d to states where the taxpayer:

subsection (106) of this rule); and

] act1v1ty of the taxpayer related to the
throw-oUWt Washington.

i 019, XYZ Corp. performs all services
le receipts attributed using the cri-
through (305) of this rule or WAC
bn $500,000; Idaho $200,000; Oregon
. XYZ ((€e¥p~+)) 1s subject to Oregon
but does not owe any California busi-
any throw-out income because
ies tax on its activities
ia because it satisfies the
d in WAC 458-20-19401 (more
S receipts factor is:

in Washlngto
teria listed in s
458-20-19403 as f
$100,000; and Ca
and Idaho corporate inco
ness activities taxes. XY
Oregon and Idaho impose
and it is deemed to be
minimum nexus standards
than $250,000 in re
500,000/1,100,000 or 45.45%"

Example ((38)) 48. Same facts 47 except Idaho
does not impose any tax on XYZ (( . 0 attributed to
Idaho is throw-out income that is ¢ enominator be-
cause: XYZ ((€erp=)) 1is not subjec ' ivities tax-
es; does not have substantial nexus ington stand-
ards; and performs in Washington at le ies rela-
ted to the receipts attributed to
500,000/900,000 or 55.56%.

Example ((39)) 49. The same facts as Example ((38))
((€erp~)) performs no activities in Washington related to
attributed to Idaho. In this situation, the $200,000 is
income and remains in the denominator. The recei
500,000/1,100,000 or 45.45%.

PART 5. HOW TO DETERMINE WASHINGTON TAXABLE INCO]

factor is:

(501) General. Washington taxable income is determined by multi-
plying apportionable income by the receipts factor for each apportion-
able activity the taxpayer engages in. While the receipts factor is
calculated without regard to deductions authorized under chapter 82.04
RCW, apportionable income is determined by reducing the apportionable
receipts by amounts that are deductible under chapter 82.04 RCW re-
gardless of where the deduction may be attributed. This formula can be
expressed algebraically as:
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(Taxable (Receipts (Apportionable
Income) _ Factor) X receipts

- Exemptions and
deductions)

Example ((40)) 50. Calculating apportionable income. Corporation
A received $2,000,000 in apportionable receipts from its worldwide ap-
portionable activities, which included $500,000 of receipts that are
deductible under Washington law. Corporation A's total apportionable
income is $1,500,000 ($2,000,000 minus $500,000 of deductions). If
Corporation A's receipts factor is 31.25%, then its taxable income 1is

$468,750 ($1,500, 000 multiplied by 0.3125).

PART 6. REPORTING INSTRUCTIONS.

reporting iod multiplied by the receipts factor for the
ent calend. taxpayer has available.
ot calculate its taxable income using (a)

informatio
(602)
taxable income und
£he)) a taxpaye
tionable income
factor for an entire cale
of the following year.
Sunday, or legal holiday
if filed on the next bu

ess of how a taxpayer reports its
01) (a) or (b) of this rule, ((when
' )) that has reportable appor-
ciliation to determine the receipts
((—Ft—must—Ffite—=a)) by October 31st
iling falls on a Saturday,
n will be considered timely
conciliation filing must be

on the department's an ] on of apportionable income
form. The reconciliation ] ‘ sult in . the taxpayer either
((ebtain)) obtaining a refund or ((pf i any additional tax
due. ((Fhe—reconeiliation mustbeF£3 f : proved—by—the—de

due), interest
If the recon-
tax has been
no penal-

partment~r)) In either event (refund o
will apply in a manner consistent wj
ciliation is completed

pald bv the October 31st ((
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