CODE REVISER USE ONLY

PROPOSED RULE MAKING OFFICE OF THE CODE REVISER

STATEOF WASHINGTON
FILED

CR-102 (December 2017) ?,‘:‘;EE:: E:EEETF:E”i 2020

(Implements RCW 34.05.320)
Do NOT use for expedited rule making WSR 21-01-131

Agency: Department of Revenue

Original Notice
1 Supplemental Notice to WSR
UJ Continuance of WSR

Preproposal Statement of Inquiry was filed as WSR 20-22-092 ; or

1 Expedited Rule Making--Proposed notice was filedas WSR _____; or
[ Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1); or

[ Proposal is exempt under RCW ___ .

Title of rule and other identifying information: (describe subject) WAC 458-20-211 — Leases or rentals of tangible
personal property, bailments.

Hearing location(s):

Date: Time: Location: (be specific) Comment:
Tuesday, February |10:00 am |This meeting will be conducted |Contact Keith Dacus at KeithD@dor.wa.gov for
2,2021 over the internet/over telephone |login/dial-in information.

Date of intended adoption: February 26, 2021 (Note: This is NOT the effective date)

Submit written comments to:

Name: Brenton Madison

Address: PO Box 47453, Olympia, WA 98504-7453
Email: BrentonM@dor.wa.gov

Fax: 360-534-1583

Other:

By (date) Tuesday, February 9, 2021

Assistance for persons with disabilities:
Contact Julie King or Renee Cosare
Phone: (360)704-5733 or (360) 704-5734
Fax:

TTY: 800-833-6384

Email:

Other:

By (date) January 26, 2021

Purpose of the proposal and its anticipated effects, including any changes in existing rules: The Department issued
an interim guidance statement in August 2019 regarding the taxation of stand-alone concrete pumping services, which went
into effect April 1, 2020. The Department is proposing amendments to WAC 458-20-211 to incorporate some of the
clarification provided in the interim guidance statement and to clarify its policies by example. Specifically, the Department’s
proposed amendments address the issue of distinguishing concrete pumping services that are rentals of equipment with an
operator from sales of construction services and/or construction materials.

The Department is also proposing amendments that reformat and modernize the rule.
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Reasons supporting proposal: Clarifies the Department’s policy for sales which include a provision of concrete pumping
equipment with an operator.

Statutory authority for adoption: RCW 82.01.060(2) and RCW 82.32.300

Statute being implemented: 82.04.040(3) and 82.04.050(9).

Is rule necessary because of a:

Federal Law? O Yes No
Federal Court Decision? O Yes No
State Court Decision? O Yes No

If yes, CITATION:

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters: None

Name of proponent: (person or organization) Department of Revenue I Private
UJ Public
Governmental

Name of agency personnel responsible for:

Name Office Location Phone
Drafting: Brenton Madison 6400 Linderson Way SW, Tumwater, WA (360) 534-1583
Implementation:  John Ryser 6400 Linderson Way SW, Tumwater, WA (360) 534-1605
Enforcement: John Ryser 6400 Linderson Way SW, Tumwater, WA (360) 534-1605
Is a school district fiscal impact statement required under RCW 28A.305.1357 ] Yes No

If yes, insert statement here:

The public may obtain a copy of the school district fiscal impact statement by contacting:

Name:

Address:

Phone:

Fax:

TTY:

Email:

Other:

Is a cost-benefit analysis required under RCW 34.05.328?

[J Yes: A preliminary cost-benefit analysis may be obtained by contacting:
Name:
Address:
Phone:
Fax:
TTY:
Email:
Other:

No: Please explain: This rule is not a significant legislative rule as defined by RCW 34.05.328.
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Regulatory Fairness Act Cost Considerations for a Small Business Economic Impact Statement:

This rule proposal, or portions of the proposal, may be exempt from requirements of the Regulatory Fairness Act (see
chapter 19.85 RCW). Please check the box for any applicable exemption(s):

[ This rule proposal, or portions of the proposal, is exempt under RCW 19.85.061 because this rule making is being
adopted solely to conform and/or comply with federal statute or regulations. Please cite the specific federal statute or
regulation this rule is being adopted to conform or comply with, and describe the consequences to the state if the rule is not
adopted.

Citation and description:

UJ This rule proposal, or portions of the proposal, is exempt because the agency has completed the pilot rule process
defined by RCW 34.05.313 before filing the notice of this proposed rule.

1 This rule proposal, or portions of the proposal, is exempt under the provisions of RCW 15.65.570(2) because it was
adopted by a referendum.

1 This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(3). Check all that apply:

O RCW 34.05.310 (4)(b) ] RCW 34.05.310 (4)(e)
(Internal government operations) (Dictated by statute)
O RCW 34.05.310 (4)(c) ] RCW 34.05.310 (4)(f)
(Incorporation by reference) (Set or adjust fees)
O RCW 34.05.310 (4)(d) ] RCW 34.05.310 (4)(g)
(Correct or clarify language) (() Relating to agency hearings; or (ii) process
requirements for applying to an agency for a license
or permit)

I This rule proposal, or portions of the proposal, is exempt under RCW
Explanation of exemptions, if necessary:

COMPLETE THIS SECTION ONLY IF NO EXEMPTION APPLIES
If the proposed rule is not exempt, does it impose more-than-minor costs (as defined by RCW 19.85.020(2)) on businesses?

No  Briefly summarize the agency’s analysis showing how costs were calculated. The proposed rule
amendments do not impose more than a minor cost on businesses as they do not impose any new fees, filing
requirements, or recordkeeping guidelines that have not already been established by statute or by the Department of
Revenue in the administration of excise taxes.

L Yes Calculations show the rule proposal likely imposes more-than-minor cost to businesses, and a small business
economic impact statement is required. Insert statement here:

The public may obtain a copy of the small business economic impact statement or the detailed cost calculations by
contacting:

Name:
Address:
Phone:
Fax:
TTY:
Email:
Other:

Date: December 16, 2020 Signature:

Title: Rules Coordinator

Name: Atif Aziz Még
/ }
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Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

AMENDATORY SECTION (Amending WSR 10-06-070, filed 2/25/10, effective
3/28/10)

WAC 458-20-211 Leases or rentals of tangible personal property,
bailments. (1) Introduction. This section explains how persons are
taxable who rent or lease tangible personal property or rent equipment
with an operator. It explains that some activities performed by oper-
ated equipment may be taxable under classifications other than retail
sales if the operator and equipment perform activities as a prime con-
tractor or suk tractor and these activities are specifically classi-
fied under ax classifications by the revenue act. Readers may
want to ref 2

0 Constructing and repairing of new or existing
es upon real property.

overnment contracting—Construction, in-
government real property.

g, repailring or improving streets,
3 municipal corporation or political
e United States and which are used
1ffic.

roads, etc.,
subdivision of the
primarily for foo

(f) WAC 458

(g) WAC 458-

(h) WAC 458-20-209
performed for farmers.

(2) Definitions.

(a) The terms "lea
and refer generally to the ing to another the right of
possession to and use of tar i
tion. When "lease," "leasing," "les
section, these terms are intended to
not specifically stated.

ent sales, method of reporting.
rming for hi and horticultural services

are used in this
s well, even if

Persons may not claim to be le; i ent to them-
selves since they are not granting i

(b) The term "bailment" refers to ' o another
the temporary right of possession to ersonal
property for a stated purpose without consideration to the gr

(c) The term "subcontractor" refers to a person who ered
into a contract for the performance of an act with the p as
already contracted for its performance. A subcontracto
responsible for performing the work to contract speci
termines how the work will be performed. In purc g subcontract
services, the customer is primarily purchasing the wledge, skills,
and expertise of the contractor to perform the task, as distinguished
from the operation of the equipment.

tion and de-

(d) The term "rental of equipment with operator" means the provi-
sion of equipment with an operator to a lessee to perform work under
the specific direction of the lessee. In such cases the lessor is gen-
erally not responsible for performing work to contract specification
and does not determine how the work Will be performed. ((Fhough——met

e) (i) The term "true object test" as it relates to this section
means the analysis of a transaction involving the rental of equipment
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Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

((epd)) with an operator, to determine if the lessee 1is simply pur-
chasing the use of the equipment or purchasing the knowledge, skills,
and expertise of the operator beyond those needed to operate the
equipment. Even if it 1s determined that the customer is purchasing
the knowledge, skills, and expertise of the operator, the transaction
may still be a retail sale if the activity is specifically included by
statute within the definition of a retail sale. This test can also be
applied to rentals of tangible personal property ( (whepr—the——selder))
without an operator, where the lessor performs some service in connec-
tion with the rental property. See examples 5 and 6.

i 4 e object test" described in this section is distin-
true obiject test"™ described in RCW 82.08.190 for
of two or more products. See example 15.

object test" described in this section is also
ansactions involving two or more products where
one oducts is real property or a service to real

e" (often referred to as an "operating
easing property to another for consider-
he dominion and control of the lessee
he intent that the property will re-
vert back to the le ) lusion of the lease.

(g) The term ' ase" (often referred to as a "capital
ase of property for a stated period
ing to the "lessee" at the conclusion
1l or minimal _geayment. The transaction is
>lements of an installment
xed as if they are install-
the following factors indi-

of the lease for a nom]
structured as a lease,
sale. Financing leases w
ment sales. The presence
cates a financing lease w
sale:

(1) The lessee is given an opti
if so, the option price is nominal
gain purchase option");

(ii) The lessee acqguires equit

(1iii) The lessee is required toO ' i loss;

e equipment, and,
d to as a "bar-

(iv) The lessee pays all the char i on owner-
ship;

(v) There is a provision for acceleration of rent paymen and

(vi) The property was purchased specifically for le this
lessee.

(3) A true lease, rental, or bailment of personal oes
not arise unless the lessee or bailee, or employees or ependent op-

erators hired by the lessee or bailee actually takes
property and exercises dominion and control over i here the owner/
lessor of the equipment or the owner's/lessor's employees or agents
maintain dominion and control over the personal property and actually
operate it, the owner/lessor has not generally relinquished sufficient
control over the property to give rise to a true lease, rental, or
bailment of the property.

(4)(a) RCW 82.04.050 excludes from the definition "retail sale"
any purchases for the purpose of resale, "as tangible personal proper-
ty." Persons who use equipment in performing services either as prime
contractors or as subcontractors are not purchasing the equipment for
purposes of reselling the equipment as tangible personal property.
These contractors must pay retail sales tax or use tax at the time the

equipment 1is acquired( (—6Genrerally—persons—who—rent—eguipment—with—an
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Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

eguipmenrt—is—aeguired)) and are not eligible to use a reseller permit

for the purchase.

(b) Persons renting operated equipment to others may purchase the
equipment without payment of retail sales tax only when the equipment
is rented as tangible personal property. This can be demonstrated only
when:

((#=)r)) (i) The agreement between the parties is designated as an
outright lease g rental, without reservations; and

( () The lessee acquires the right of possession, domin-
ion, and cogn f the equipment, even to the exclusion of the les-
sor.

ement 1s a factual question and the burden of
proof er/operator of the equipment to establish that
the d has been relinquished necessary to constitute a
lesst ' Weight will be given to such factors as
who ha i1 ontrol of the equipment; who is responsi-
ble for ) repair, storage, insurance (risk of
loss or da ity of operation, and whether the op-
erator is a L control of these factors is left with
the owner/operator >r of fact, there has not been a re-
linquishing of C ipment to the degree necessary to
create a lessor p for the rental of tangible person-
al property. ex though the customer exercises some
constructive control over ch matters a hen and where the equipment
is used in connection | h the cons ion work being performed,
i.e., the contractor con
(5) Business and oct A
(a) Outright rentals ated) equipment or other tan-
gible personal property asvwell a es of operated equipment are
generally subject to the retailing i e '
are—eoecegpation)) B&O tax.
(1) When a lessor purchases eg
the seller of the equipment is maki to the lessor
and i1s required to obtain a ((resate—cerEifts ,w.u,‘--.a‘ sefo
Jangary—+—20+E0—oe+r—=)) reseller perm] e ge
Janrgary—3+—=203+065)) from the lessor to d
any sale, as provided in ( (WA 45820
WAC 458-20-102 (Reseller permits).

» O

tal or lease,

ument the Wwholesalke ature of

oY O Y Y @i

2044-) )

(ii) Under unique circumstances when equipmen s rented ((fer
rerent—Pby—+the—Jlessees)) by a lessee for use as a regntal to other les-
sees without intervening use, ((£hern)) the original¥rental is subject

to ((Ehe—whetesaling—elassifiecation—of—+tax)) wholesaling B&0O tax and
the subsequent rental is subject to the retailing ((etassifiecation))

B&O tax. The original seller is required to obtain ((a—resate——ecertifi
eate—WAC 45820102~ —Feor—salesmadebeforeJanvarvy—3+—20+0+—e¥)) a

reseller permit (WAC 458-20-102) ( (fer—saltes—made—eon—or—after Janvary
3—26036+—For+these—whetesale—sates)) to substantiate the wholesale na-

ture of the transaction.

(iii) Persons who purchase equipment for use as prime contractors
or subcontractors are considered ((¥o—be—%the)) consumers of ((these
] . ] ] } ] e 1]
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Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

these—persens—are—retailers—and)) Lthe equipment, as the contractor,
not their customers, actually use the equipment. Sales of equipment
and tools to prime contractors and subcontractors are generally sub-
ject to ((¥ke)) retailing B&O tax, unless purchased for resale without
any use on the part of the purchaser.

(b) Persons who provide equipment or other tangible personal
property and, in addition, operate the equipment or supply an employee
to operate the same for a charge, without relinquishing substantial
dominion and control to the customer, are providing a service that is
classified as retail sale unless the nature of the activity is spe-
cifically clag *ed under another tax cla881flcatlon Where a specif-
i the income is subject
)) B&0O tax (or public utility tax
e classification of the activities performed by
the eq operator. In the case of building construction,
' i med that the rental of equipment with an opera-
ail sale unless the operator ((kas—resper—
or performing construction to contract
trol over how the work will be per-

specific
formed.
(c)
or lease of tangib
( (speeiad)) "retas
classification.
retail sales tax because

the ((teasing—er—renting)) rental
perty ((eama—Pe)) is subject to the

e transportation equipment”" B&O tax
)n applies if the sale is exempt from
specific tax exemptions ((ef)) provi-
ded in RCW 82.08.0261, 8 8.0262, or 82.08.0263. These exemptions ap-
ply primarily to sales private o carriers who are engaged
in interstate or forelgn mmerce 4

[ 4 1] 0Ts-2715.1



Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

(6) Retail sales tax. Persons who rent or lease tangible personal
property to ((@sers—e®)) consumers are required to collect ((fxem
theirtessees—the)) retail sales tax measured by ((gress—Income—from))
the selling price of the rentals as of the time the rental payments
((£23+%)) become due. See RCW 82.08.010.

(a) RCW 82.04.050 excludes from the definition of the term "re-
tail sale," purchases for the purpose of resale in the reqular course
of business without intervening use "as tangible personal property."
Thus, the retail sales tax does not apply ((gper)) to sales of tangi-
ble personal preperty to persons who purchase the same solely for the
purpose of re g or leasing such property without operators in the
regular cou siness. However, the retail sales tax applies upon
sales to ho provide such property with operators for a
charge, juishing substantial dominion and control, or who
intend se of the property other than or in addition to
rent]

ax pusposes, financing leases are treated ((fer
allment sales. The retail sales tax ap-
Refer to WAC 458-20-198.

The—agse—ftax—will—atseo——-o ; =))

(7) Use tax ((andtexr)) or Consumers
who rent or lease tangible personal m others and who have
not paid ((¥ke)) retail sales tax ' esso are liable for
((£he)) retail sales tax or use tas punt of e rental pay-

ments as of the time the payments
the tax applies. ((Hewever;—if—the)) I [ e renta yments do
not represent a reasonable rental val for the “article,
value shall be determined according to the rental charges ma
er sellers of similar articles of like quality and char
((ear)) may include using the rate of return as a perc
capitalized wvalue that lessors of the particular type o
generally using in rate setting.

In some cases, lessors may lease articles wher
ments do not include property taxes or insurance. leases are of-
ten referred to as "net leases" with the insurance and property taxes
paid directly by the lessee. If the lessor is the party insured and
the party legally liable for payment of the taxes, the payments made
directly by the lessee must be treated as additional consideration to
the lessor and subject to ((¥ke)) retailing B&O tax and retail sales
tax.

all ess an exemption from

he lease pay-

(a) Bailment. The value of tangible personal property held or
used under bailment is subject to use tax if the property was pur-
chased or acquired under conditions whereby the retail sales tax was
not paid by the bailor. Tax liability is that of the bailor, or of the
bailee if the bailor has not paid the tax. The measure of the use tax
to the bailor is the fair market value of the article at the time the
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Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

article was first put to use in Washington. The measure of the use tax
to the bailee for articles acquired by bailment 1is the reasonable
rental ((with—the)) value ((te—be)), determined as nearly as possible
according to the rental price at the place of use of similar products
of like quality and character. In the absence of rental prices for
similar products, the reasonable rental value may be computed by pro-
rating the retail selling price over the period of possession ( (kad))
by a bailee and payable in monthly installments. No further use tax is
due upon property acquired by bailment after use tax has been paid by
the bailee or previous bailee upon the full original value of the

article.
(b) Us ) pes not apply to use by a bailee of any article of
tangible pe operty which is entirely consumed in the course of

research experimental, and testing activities conducted
by the idi the acquisition or use of such articles by the
retail sales tax or use tax. (RCW 82.12.0265.)

owing examples identify a number of facts
and tt ' These examples should be used only as a
general ' . of other situations must be determined
after a ts and circumstances. In some situa-
tions it ma i mine if the transaction is a retail
equipment rental wi ( . in doubt as to whether a particular

department for L
((=r)) Ex tracting,
hired by XYZ Property Rern
tail shopping complex,
lot adjacent to the shg
Inc. (subcontractor) to
equipment to complete the
and level the asphalt. As pa3
for meeting the contractual specific
At the time of purchase, ABC provide
lieu of paving retail sales tax.

In this scenario, DEF's businesg ied as a con-
struction service, rather than a ren n _operator,
the charges for which are subject to w ' construc-
tion services are eligible for resale ' i sion is
supported by the fact that DEF is responsible for the actua
ance of the construction activities, not merely the p
equipment with an operator, which might also include ser
solely to the operation of the equipment.

Example 2. ABC Contracting, Inc. (prime contrac
a contract with the city of Olympia, Washington, to
licly owned road to specification. The contract i udes separately
stated charges for ABC's use of its own equipment and eguipment opera-
tors to construct the publicly owned road. ABC's activities are as-
sumed to meet the requirements of the public road construction B&0O tax
classification.

In this scenario, ABC's business activity is classified as a pub-
lic road construction service, the charges for which, including charg-
es for equipment and operators, are subject to the public road con-
struction B&O tax. Additionally, ABC may be subject to deferred retail
sales or use tax, if it has not previously reported and paid retail
sales or use tax on its purchase of the equipment used to provide the
public road construction services at issue in this scenario.

Inc. (prime contractor) is
onsumer) to construct a re-
ion of an on-site parking
hires DEF Subcontracting,
lot. DEF will use its own
ing equipment to pour, roll,
tract wi ABC, DEF is liable
2 (end consumer).
eller permit in

enters into
struct a pub-
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Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

Example 3. GHI Crane Operators, Inc. is hired by UVW Terminal,
Inc. to load storage containers onto a vessel. Under the terms of its
contract with UVW, GHI will use its own crane and operator to load the
storage containers onto the vessel. Additionally, GHI will use its own
discretion in properly loading the vessel according to its experience
in stevedoring. GHI's activities are assumed to meet the requirements
of the stevedoring B&0O tax classification.

In this scenario, GHI's business activity is classified as a ste-
vedoring service, the charges for which are subject to stevedoring B&O
tax. Additiona , GHI may be subject to deferred retail sales tax or
use tax, if i as not previously reported and paid tax on its pur-
chase of the sed to provide stevedoring services.

v . Trucking, Inc. contracts with MNO Builders, Inc.
to lease al motor carrier vehicles that are operated by
JKL empg . icles are used to haul construction materials
s in Yakima, Washington, to a construction site
over state highways. JKL's activities are
ts of the motor transportation PUT clas-

iness activity is classified as a mo-
1arges for which are subject to motor

tor transpor
transportation PUT
Example 5.
the rental of sd&
tle the equipmen
over the use of the sca
conclusion of the constr
In this scenario,

contracts with WVU Rental Co. for
echnicians set up, move, and disman-
ZYX assumes dominion and control

iss is dismantled by WVU upon

ivity is classified as a
the charges
for which are subject to“ s ] and retail sales tax. As the
consumer of the scaffolding, i g1 to use a reseller

Co. to supply a
rom the ground
while ( (ke
unit down.
rane. ABC
other-

crane and operator to lift air condi
and hold it in place on the roof o
prime—econstrgetion—econtracteor)) DEF
( (ABE——C¥rare's)) ABC's operator will re
((exrare)) has no responsibility to attsa
wise make the unit operational.

( (ABEC—Cranre—ds—renting)) In this scenario, ABC's busingss™

ty is classified as a rental of equipment with an operato

@i O AW, o % O o

al
g W

seral—properEy-

) ), the charges for which are subject to retailing B&0O and re-

tail sales tax. RCW 82.04.050(9). This is demonstrated by the fact
that ABC is not responsible for the performance of any services, other
than those necessary to operate the crane.

Additionally, ABC may be subject to retail sales tax or use tax
on its use of the crane, if it has not already paid the tax at the
time ABC initially acquired or used the crane in Washington.

Example 7. ABC Crane Co. (ABC) is hired by ((a—prime—econtractor))

DEF Builders Co. (DEF), the prime contractor, to install a neon sign
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Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

on the side of a new six-story building ( (whiceh—3sbeing—ecenstructed))

DEF is constructing. At the time of purchase, DEF provides ABC with a
reseller permit in lieu of paying retail sales tax. ABC is responsible
for making certain that the sign is correctly fastened to the side of
the building and (( i ' i ;

a a i O i oY »

ract

+e¥)) in accordance with the cg cificatiens established
between DEF and the property owner.

In this scenario, ABC's business ac 1t
struction service, the charges for whig are ge
tailing B&0O and retail sales tax. RCW<82.04.050
scenario the charges are subject to wholesaling B&0O tax, as
tion services are eligible for resale, and ABC received

permit from DEF, who is reselling construction services t

classified as a con-

ty owner.
Example 8. ABC Crane Co. is an Oregon business. purchases a
crane 1in Oregon for $75,000, which it will rent to tomers. ABC's

emplovees will operate the crane and ABC will reta minion and con-
trol over the crane at all times. In the first t vears following
ABC's purchase of the crane, all rentals occur in Oregon. In the third
vear, ABC moves its operations to Washington, and begins renting the
crane with an operator to Washington customers.

In this scenario, ABC owes use tax upon its first use of the
crane as a consumer. This occurred in the third year of ownership when
ABC first used the crane as a consumer in Washington. The measure of
the tax is the retail market wvalue of the crane at the time ABC puts
it to use. At that time, the comparable retail value of the crane is
determined to be $50,000, which is the measure of the use tax.

Example 9. DEF Builders Co. (prime contractor) is hired to con-
struct an apartment complex. DEF is performing a significant portion

[ 81 0TS-2715.1



Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

of the construction services associated with the project on its own
behalf, including construction of the building's foundation. After
constructing forms for the apartment's foundation, DEF contracts with
XY7Z Concrete Co. to pump premixed concrete from a ready mix truck (lo-
cated at the construction site) into the forms. XYZ operates its own
pumping equipment, however, DEF controls the flow and placement of the
concrete, directing XYZ's operator to start and stop the pump. The

premixed concrete is not provided by XYZ. DEF is responsible for fin-
ishing the concrete.
In this se@enario, XY7Z 1is providing stand-alone concrete pumping

business activity 1is classified as a rental of
operator, the charges for which are subject to re-
il sales tax. Additionally, XY¥Z's activity is not
s DEF is considered the consumer of the operated

services,
eguipment w'

luilders Co. (prime contractor) is hired to con-
DEF is performing a significant portion
associated with the project on its own
of the building's foundation. After
ent's foundation, DEF contracts with
mixed concrete and to pump for the
g eqguipment, however, DEF controls
crete, directing XYZ's operator to
me of its purchase, DEF provides XYZ
paving retail sales tax.

e the taxpa is providing both the con-
quipment and pumping serv-
g _to subsection (2) (e) (iii)
on's true object (or primary
The sale of tangible per-
to wholesaling B&O

XY 7 Concret‘
pour. XY7Z operate
the flow and pls
start and stop
with a reseller permit in

In this scenario,
crete materials and the
ices, XY¥Z's activity is
of this rule. In this ca
purpose) 1is the sale of
sonal property (concrete)
tax.

Example 11. DEF Builders Co. is hired to con-
struct an apartment complex. DEF to perform a
significant portion of the construg ted with the
project, including construction of ' '
tracts with XYZ Concrete Co. to pour ini ing's con-
crete foundation, including constructi
tion. XY7Z operates its own pumping egquipment, in addition to
on-site contractors who will manage the flow and placement
ped concrete. After the pour, XYZ is responsible for
concrete. XYZ's contract with DEF reqguires the finis
meet the contract specifications entered into between
tomer, the building owner.

In this scenario, XYZ's business activity i assified as the
sale of subcontracted construction services, the cha¥ges for which are
subject to wholesaling B&0O tax, provided XYZ received a reseller per-—
mit from DEF.

Example 12. Farm Services, Inc. specializes in the cutting and
baling of hay for farmers. Farm Services contracts with PQOR Farms,
Inc. (farmer) to cut and bale PQOR's hay. The hay, after being cut and
baled, is sold by ((the—farmer)) POR.

C( : . : e 1 1 g . L

. ) L 2 : : e il Fieh 1
bte—under—+he)) In this instance, Farm Services' business activity is

a farming for hire service, the proceeds from which are subiject to

and its cus-
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service and other business activities B&O tax ((etassifieatiern)). See
WAC 458-20-2009.

((+£y)) Example 13. Helicopter, Inc. contracts with Logs, Inc. to
move logs from where they have been cut in the woods to a landing ap-
proximately one mile away where the logs will be sorted, loaded on
trucks, and transported to a mill. Total control over the helicopter
operation rests with Helicopter, Inc.

In this scenario, Helicopter, Inc.'s business activity is classi-
fied as an extracting for hire service, the proceeds from which are
subject to extracting for hire B&0O tax. This is not a rental of equip-
ment with an ator, nor is it considered as an air transportation
service ( (—EREs as the activity is directly part of the timber ex-
tracting a » ing activity ((epd—3s—tastable—as—extracting—for
hire) ). )-13501.

( 4. ABC Sound Productions ((prevides)) Co. con-
ainers, Inc. (entertainment promoter) to provide

trac

light quipnent, and speakers ((as—part—ef—the—serviees
1+ o I "M " A D A = o P a a anra

o SE e 3 efta S e Hpmen > r—operater—) )
for a pe ated by DEF. As part of its contract
with DEF, AB . all of the eguipment provided. DEF
will oversee and d 1 tors as to the specific use of the

equipment.
In this sdenario, siness activity is classified as a
rental of eguipment with operator, the proceeds from which are sub-
ject to retailing B&0O tax and retail sales tax. In applying the true
object test, ((the—promoter)) DEF 1 ily purchasing the use of
((£Re)) lighting and s¢ d equip The—performer—or —Pprometer
cogtd—lPbe—expected—+e)) D ma i thority to specify the col-
or, location, and degree d ((mey)) also ((reeuwest))
changes and modifications To the mplification during
the performance. ABC's services are the operation of
the equipment itself.
Example 15. Fun Snacks, LIC is enting popcorn
and cotton candy machines with an ¢ oes not sell
cotton candy or popcorn to individual an event,
but rather charges a flat rate to eve attendees
of the event consume either product
Snacks is hired by ILittle Farm, Inc. to provide a cotton can
with an operator for a fall festival organized and operate
Farm. Little Farm staff will operate concessions at the e
oversee the flavor and guantity of cotton candy made b
of the machine. Fun Snacks charges a flat rate of $50
which includes the rental equipment, operator, and c
dients and supplies.
In this scenario, Fun Snacks is selling a bundled transaction,
subject to the "true object test" contemplated in RCW 82.08.190. Be-
cause one or more of the products included in the transaction are sub-
ject to retail sales tax, the rental of equipment with an operator and
cotton candy ingredients and supplies, the total charge of $500 is
subject to retailing B&O tax and retail sales tax.
((#)-)) Example 16. John Doe ((purehased)) purchases a vessel
( (whieh—wiltd—Pbe—rented)) that he will rent to others as a bare boat
rental. The rentals will be arranged through an agent at ((a—marina-
The—marina)) GHI Marina. GHI receives a commission based on any usage
of the vessel, including usage by ((Ehe—ewrer)) John Doe. The rental
of the boat is a retail sale when the boat is rented to others. The

Little Farm
candy ingre-
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usage of the boat by John Doe is not a rental. Since John Doe will be
using the boat at times for his own use, he may not purchase the boat
for resale. As a result, John Doe is subject to retail sales tax or
use tax on his initial acquisition or use of the vessel in Washington.
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