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EXPEDITED RULE MAKING
CR-105 (December 2017)
(Implements RCW 34.05.353)
Agency: Department of Revenue
Title of rule and other identifying information: (describe subject) WAC 458-20-241 Radio and television broadcasting

Purpose of the proposal and its anticipated effects, including any changes in existing rules: Proposed technical
corrections to edit two typographical errors and make two non-substantive changes restoring “special programming” from
“custom-made programming” and restoring “special programs” to reflect industry usage.

Reasons supporting proposal: Technical corrections

Statutory authority for adoption: RCW 82.32.300, RCW 82.01.060
Statute being implemented: RCW 82.04.280
Is rule necessary because of a:
Federal Law?
Federal Court Decision?
State Court Decision?
If yes, CITATION:

☐ Yes
☐ Yes
☐ Yes

Name of proponent: (person or organization) Department of Revenue

☒ No
☒ No
☒ No

☐ Private
☐ Public
☒ Governmental

Name of agency personnel responsible for:
Name

Office Location

Phone

Drafting:

Tim Danforth

6400 Linderson Way SW, Tumwater, WA

(360) 534-1538

Implementation:

John Ryser

6400 Linderson Way SW, Tumwater, WA

(360) 534-1605

Enforcement:

John Ryser

6400 Linderson Way SW, Tumwater, WA

(360) 534-1605

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters: None
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Expedited Adoption - Which of the following criteria was used by the agency to file this notice:
☐ Relates only to internal governmental operations that are not subject to violation by a person;
☐ Adopts or incorporates by reference without material change federal statutes or regulations, Washington state statutes,
rules of other Washington state agencies, shoreline master programs other than those programs governing shorelines of
statewide significance, or, as referenced by Washington state law, national consensus codes that generally establish industry
standards, if the material adopted or incorporated regulates the same subject matter and conduct as the adopting or
incorporating rule;
☒ Corrects typographical errors, make address or name changes, or clarify language of a rule without changing its effect;
☐ Content is explicitly and specifically dictated by statute;
☐ Have been the subject of negotiated rule making, pilot rule making, or some other process that involved substantial
participation by interested parties before the development of the proposed rule; or
☐ Is being amended after a review under RCW 34.05.328.
Expedited Repeal - Which of the following criteria was used by the agency to file notice:
☐ The statute on which the rule is based has been repealed and has not been replaced by another statute providing
statutory authority for the rule;
☐ The statute on which the rule is based has been declared unconstitutional by a court with jurisdiction, there is a final
judgment, and no statute has been enacted to replace the unconstitutional statute;
☐ The rule is no longer necessary because of changed circumstances; or
☐ Other rules of the agency or of another agency govern the same activity as the rule, making the rule redundant.
Explanation of the reason the agency believes the expedited rule-making process is appropriate pursuant to RCW
34.05.353(4):
NOTICE
THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROCESS THAT WILL ELIMINATE THE
NEED FOR THE AGENCY TO HOLD PUBLIC HEARINGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT
STATEMENT, OR PROVIDE RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EXPRESS YOUR OBJECTIONS IN
WRITING AND THEY MUST BE SENT TO
Name: Tim Danforth
Agency: Department of Revenue
Address: PO Box 47467, Olympia, WA 98504-7467
Phone: (360)534-1538
Fax: (360)534-1606
Email: TimD@dor.wa.gov
Other:
AND RECEIVED BY (date) May 25, 2021
Date: March 16, 2021

Signature:

Name: Atif Aziz
Title: Rules Coordinator
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction,
exemption, or credit.

AMENDATORY SECTION (Amending WSR 20-20-036, filed 9/30/20, effective
9/30/20)
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WAC 458-20-241 Radio and television broadcasting. (1) Introduction.
(a) This section provides tax reporting instructions for persons
in the radio and television broadcasting industry. It explains the application of business and occupation (B&O) tax, retail sales tax, and
use tax to the industry and provides an explanation of the various deductions available.
(b) For a discussion of the tax liabilities of subscriber television services, see WAC 458-20-227.
(c) For a discussion of the taxability of digital products, see
WAC 458-20-15503.
(2) Definitions. For the purpose of this rule:
(a) "Broadcast" or "broadcasting" includes both radio and television commercial broadcasting stations unless it clearly appears from
the context to refer only to radio or television.
(b) "Local advertising" means all broadcast advertising other
than national, network, or regional advertising as herein defined.
(c) "National advertising" means broadcast advertising paid for
by sponsors that supply goods or services on a national or international basis.
(d) "Network advertising" means broadcast advertising originated
by national or regional broadcast networks from outside the state of
Washington, the broadcast advertising being supplied by national or
regional network broadcasting companies.
(e) "Regional advertising" means broadcast advertising paid for
by sponsors that supply goods or services on a regional basis over two
or more states.
(3) Business and occupation tax classifications. Persons in the
radio and television broadcasting industry must report business and
occupation (B&O) tax based on the B&O classification of their income,
as follows:
(a) Radio and television broadcasting. Gross income from the sale
of radio or television advertising is taxable under the radio and television broadcasting classification, subject to the deduction authorized under RCW 82.04.280 (1)(f)(i) or (ii). (See subsection (4)(b) of
this section for more information on the deduction);
(b) Service and other activities. Gross income from personal or
professional services not taxed under a different classification, such
as gross income from producing and making custom commercials or ((custom-made programing)) special programs, fees for providing writers,
directors, artists, and technicians, and granting a license to use facilities (as distinct from the leasing or renting of tangible personal
property, see WAC 458-20-211) is taxable under the service and other
classification;
(c) Royalties. Gross income from charges to other broadcasters
for granting the right to use intangible property (e.g., the right to
use broadcast material) is taxable under the royalties classification;
(d) Retailing or wholesaling. Gross income from sales of tangible
personal property to consumers, including gross proceeds from sales of
films and tape produced for general distribution and from sales of
copies of commercials, programs, films, etc., is taxable under the retailing classification even though the original was not subject to retail sales tax. Gross income from sales of tangible personal property
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to persons other than consumers is taxable under the wholesaling classification. Gross income from the sale of custom-made programs, commercials, films, etc., is taxable under the service and other activities classification; and
(e) Manufacturing. The value of special programs, such as public
affairs, religious, travelogues, and other general programming, which
are distributed via tangible media to other broadcasters under a lease
or contract granting a mere license to use, is taxable under the manufacturing classification. (For a discussion of the taxability of digital products transferred electronically, see WAC 458-20-15503.) Manufacturing B&O tax does not apply to a recording made for the broadcaster's own use, including news, delayed programs, commercials and
promotions, special and syndicated programming, and "entire day" programming.
(4) Deductions from gross income from advertising.
(a) Agency fees. It is a general trade practice in the broadcasting industry to make allowances to advertising agencies in the form of
the deduction or exclusion of a certain percentage of the gross charge
made for advertising ordered by the agency for the advertiser. This
allowance is deductible as a discount in the computation of the broadcaster's tax liability in the event that the allowance is shown as a
discount or price reduction in the billing or that the billing is on a
net basis, i.e., less the discount.
(b) Gross receipts from national, network, and regional advertising. The broadcasting station may deduct actual gross receipts from
national, network, and regional advertising, as included in the gross
amount reported under radio and television broadcasting, either by using the "standard deduction" or by itemization of the individual
broadcasting station's actual receipts.
(i) The "standard deduction" for gross receipts from national,
network, and regional advertising as provided by RCW 82.04.280, is a
percentage based on the national average of national, network, and regional advertising as reported by the United States Census Bureau's
economic census. The standard deduction percentage must be published
by the department by rule by September 30, 2020, and by September 30th
of every fifth year thereafter. The standard deduction percentage as
of September 30, 2020, is sixty-two percent.
(ii) As an alternative to using the standard deduction in (b)(i)
of this subsection, a broadcasting station may opt to deduct gross receipts from national, network, and regional advertising ((on an)) by
itemizing the actual receipts therefrom.
(c) Allocation of local advertising revenues. Revenues from local
advertising may be allocated to remove from the tax base the gross income from advertising that is intended to reach potential customers of
the advertiser who are located outside the state of Washington.
(i) Presumption. It will be presumed that the entire gross income
of radio and television stations located within the state of Washington from local advertising is subject to tax unless the taxpayer submits proof to the department that some portion of such income is exempt according to the principles set forth herein and until a specific
allocation formula has been approved by the department.
(ii) Method of allocation.
(A) When the total daytime listening area of a radio or television station extends beyond the boundaries of the state of Washington,
the allowable deduction is that portion of revenue represented by the
out-of-state audience computed as a ratio to the broadcasting station's total audience as measured by the .5 millivolt/meter signal
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strength contour for AM radio, the one millivolt/meter or sixty dBu
signal strength contour for FM radio, the twenty-eight dBu signal
strength contour for television channels two through six, the thirtysix dBu signal strength contour for television channels seven through
thirteen, and the forty-one dBu signal strength contour for television
channels fourteen through sixty-nine with delivery by wire, satellite,
or any other means, if any. The out-of-state audience may therefore be
determined by delivery "over the air" and by community antenna television systems. However, community antenna television audiences may not
be claimed by a station in the same area in which it claims an audience served over the air, thus eliminating a claim for double exemption.
(B) The most current United States and Canadian census figures
must be used to determine the in-state and out-of-state audience.
(C) In the event that community antenna television subscribers
are claimed as part of the out-of-state audience, the name of the systems, the location, and the number of subscribers must be provided to
the department upon request. The number of subscribers will be multiplied by a factor of 2.5, representing the average size household.
(D) Upon request by the department, the broadcasting station must
submit documentation substantiating the computation of the out-ofstate exclusion to the department, as directed.
(5) Retail sales tax.
(a) Purchases by broadcasters of equipment, supplies and materials for the broadcaster's own use and not for resale are subject to
the retail sales tax. This includes purchases of raw or unprocessed
film, magnetic tape, DVDs, and other transcription material.
(b) If the tapes, films, etc., upon which the sales tax has been
paid are later sold by the broadcaster in the regular course of business, the provisions of WAC 458-20-102 concerning purchases for dual
purposes will apply.
(c) The broadcaster must collect retail sales tax on sales to
consumers of packaged films, programs, etc., produced for general distribution, including training and industrial films, and also on sales
of copies of films, commercials, programs, etc., even though the original was not subjected to retail sales tax.
(6) Use tax.
(a) Acquisition or exercise of the right to broadcast material
under a right or license granted by lease or contract is not the use
of tangible personal property by the broadcaster and the use tax is
not applicable.
(b) Broadcasters of radio and television programs are subject to
use tax on the value of articles manufactured or produced by them for
their own use (excluding custom produced commercials or special programs which include, but is not necessarily limited to, recordings of
news, delayed programs, commercials and promotions, special and syndicated programming, and "entire day" programming) and on the use of
tangible personal property purchased or acquired under conditions
whereby the retail sales tax has not been paid. The broadcaster is liable for use tax on the value (cost of production) of programming when
the broadcaster sells merely the right to broadcast such material under a right or license granted by lease or contract.

[ 3 ]

OTS-2916.1

