CODE REVISER USE ONLY

PROPOSED RULE MAKING OFFICE OF THE CODE REVISER
STATE OF WASHINGTON
FILED
DATE: May 06, 2020
CR-102 (December 2017) TIME: -.J";“és AM
(Implements RCW 34.05.320)
Do NOT use for expedited rule making WSR 20-10-103

Agency: Department of Revenue

Original Notice
1 Supplemental Notice to WSR
UJ Continuance of WSR

Preproposal Statement of Inquiry was filed as WSR 20-07-111 ; or

1 Expedited Rule Making--Proposed notice was filedas WSR _____; or
[ Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1); or

[ Proposal is exempt under RCW ___ .

Title of rule and other identifying information: (describe subject) WAC 458-57-135 Washington estate tax return to be
filed—Penalty for late filing—Interest on late payments—Waiver or cancellation of penalty—Application of payment.

This rule contains filing requirements and penalty provisions for Washington’s estate tax.

Hearing location(s):

Date: Time: Location: (be specific) Comment:

June 10, 2020 9:00 A.M. |Conference Room 114C Due to COVID-19 precautions, this meeting may be
6400 Linderson Way SW held telephonically only. The Department will announce
Tumwater, Washington 98501 if the hearing changes to telephone-only.

Date of intended adoption: June 17, 2020 (Note: This is NOT the effective date)

Submit written comments to:

Name: Darius Massoudii

Address: PO Box 47453, Olympia, WA 98504-7453
Email: dariusm@dor.wa.gov

Fax: 360-534-1606

Other:

By (date) June 9, 2020

Assistance for persons with disabilities:
Contact Julie King or Renee Cosare
Phone: (360)704-5733 or (360) 704-5734
Fax:

TTY: 800-833-6384

Email:

Other:

By (date)

Purpose of the proposal and its anticipated effects, including any changes in existing rules: Part VI of SSB 5358
(2017) updated the penalties associated with the late filing of an estate tax return. The Department is proposing to amend this
rule to implement these statutory requirements and further clarify filing and penalty provisions.
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Reasons supporting proposal: The Department is amending WAC 458-57-135 to delineate the penalties and filing

requirements for an estate tax return.

Statutory authority for adoption: RCW 82.32.300 and 82.01.060(2)

Statute being implemented: Title 83 RCW)

Is rule necessary because of a:
Federal Law?
Federal Court Decision?

State Court Decision?
If yes, CITATION:

O Yes No
O Yes No
O Yes No

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal

matters: None

Name of proponent: (person or organization) Department of Revenue

O Private
O Public
Governmental

Name of agency personnel responsible for:

Name Office Location Phone
Drafting: Darius Massoudii 6400 Linderson Way SW, Tumwater, WA (360) 534-1572
Implementation:  John Ryser 6400 Linderson Way SW, Tumwater, WA (360) 534-1605
Enforcement: John Ryser 6400 Linderson Way SW, Tumwater, WA (360) 534-1605

Is a school district fiscal impact statement required under RCW 28A.305.1357
If yes, insert statement here:

The public may obtain a copy of the school district fiscal impact statement by contacting:

Name:

Address:

Phone:

Fax:

TTY:

Email:

Other:

] Yes No

Is a cost-benefit analysis required under RCW 34.05.328?
[J Yes: A preliminary cost-benefit analysis may be obtained by contacting:

Name:
Address:
Phone:
Fax:
TTY:
Email:
Other:

No: Please explain: This rule is not a significant legislative rule as defined by RCW 34.05.328
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Regulatory Fairness Act Cost Considerations for a Small Business Economic Impact Statement:

This rule proposal, or portions of the proposal, may be exempt from requirements of the Regulatory Fairness Act (see
chapter 19.85 RCW). Please check the box for any applicable exemption(s):

[ This rule proposal, or portions of the proposal, is exempt under RCW 19.85.061 because this rule making is being
adopted solely to conform and/or comply with federal statute or regulations. Please cite the specific federal statute or
regulation this rule is being adopted to conform or comply with, and describe the consequences to the state if the rule is not
adopted.

Citation and description:

I This rule proposal, or portions of the proposal, is exempt because the agency has completed the pilot rule process
defined by RCW 34.05.313 before filing the notice of this proposed rule.

1 This rule proposal, or portions of the proposal, is exempt under the provisions of RCW 15.65.570(2) because it was
adopted by a referendum.

1 This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(3). Check all that apply:

O RCW 34.05.310 (4)(b) ] RCW 34.05.310 (4)(e)
(Internal government operations) (Dictated by statute)
O RCW 34.05.310 (4)(c) ] RCW 34.05.310 (4)(f)
(Incorporation by reference) (Set or adjust fees)
O RCW 34.05.310 (4)(d) ] RCW 34.05.310 (4)(g)
(Correct or clarify language) ((i) Relating to agency hearings; or (ii) process
requirements for applying to an agency for a license
or permit)

I This rule proposal, or portions of the proposal, is exempt under RCW
Explanation of exemptions, if necessary:

COMPLETE THIS SECTION ONLY IF NO EXEMPTION APPLIES
If the proposed rule is not exempt, does it impose more-than-minor costs (as defined by RCW 19.85.020(2)) on businesses?

No Briefly summarize the agency’s analysis showing how costs were calculated. The proposed rule does not
impose more than minor costs on businesses, as it does not propose any new tax rate or tax measure. Filing or reporting
requirements have been clarified to ease compliance.

[ Yes Calculations show the rule proposal likely imposes more-than-minor cost to businesses, and a small business
economic impact statement is required. Insert statement here:

The public may obtain a copy of the small business economic impact statement or the detailed cost calculations by
contacting:

Name:
Address:
Phone:
Fax:
TTY:
Email:
Other:

Date: May 6, 2020 Signature:

Name: Atif Aziz W

Title: Rules Coordinator / }
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Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

AMENDATORY SECTION (Amending WSR 06-07-051, filed 3/9/06, effective
4/9/06)

WAC 458-57-135 Washington estate tax return to be filed—Penalty
for late filing—Interest on late payments—Waiver or cancellation of
penalty—Application of payment. (1) Introduction. This rule applies
to deaths occurring on or after May 17, 2005, and discusses the due
date for filing of Washington's estate tax return and payment of the
tax due. It e ains that a penalty is imposed on the taxes due with
the state reg when the return is not filed on or before the due
date, and th rest is imposed when the tax due is not paid by the
due date. also discusses the limited circumstances under
which t he department of revenue to cancel or waive the
penalt and the procedure for requesting that cancellation or waiver.
The e 2te tax rule the estate tax return etc., for deaths occur-
ring lo, 05, can be found in WAC 458-57-035.
ret The Washington state estate and transfer
© for completing the return can be found

(ﬁ%%p+%%wﬁwTdefvwavge¥%——aﬁdef—f%he

tax ret
the

(
by—eotiing £+ 360-570-3265+—eption—2)) https://
WwWw.dor.wa.gov. o be requested by emailing
estates@dor.wa.dge
(3) Filing the state|ret —Payment of the tax due.
(a) The Washington estate tax returamfistate return) ((referred—*eo

+n—RCEW—83-1060-650)) must
of revenue (department)

filed wi e ashington state department
the g te of a decedent equals or
exceeds the applicable e i 1 scribed in RCW 83.100.020(1)
and WAC 458-57-105 (3) (b) urn and _ payment is due nine
months after the date of the decede ‘v death. anted extension of
time to file will extend the time tOo e the but the payment
is still due nine months after the date of nt's death. The
state return must be signed by the ile. The fol-
lowing ((is—the—tist—of —document ccompany the
state return:

(1) All applicable state return s if any;

(ii) If the person required to fi
quired to file a federal return or has filed a federal retu
of the filed federal tax return (Form 706 ( (Batted—States
Generation-skipping—Fransfer))), Form 706=-NA, or Form 7
Retwratsy)), signed by the person required to file, i
plicable schedules and statements;

((=44>)) (iii) One copy of all supporting docu ation for com-
pleted ((fedexral)) state return schedules. If fede
differ from state return schedules, provide an explanhation for differ-

lu

7 LA G ’
——Photeoeceopy)) (iv) A copy of any previously filed extension re-
quest(s). If a federal Form 4768 extension request has been filed,
provide an Internal Revenue Service approved copy;
(v) A copy of the decedent's death certificate;
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Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

(vi) ((Phoeteeepy)) A copy of the letters testamentary or the let-
ters of administration, if any;

(vii) A copy of the decedent's will, if any, and a copy of all
trust ((#s))) agreements that pertain to the decedent, if any;

(viii) A copy of ((ether)) state estate or inheritance return(s)
filed with any other state, and proof of ((paymentts))) payment of the
estate or inheritance tax owed to another state(s), if any; and

(ix) Payment ( (—Ff—tax—ds—due-

O Y @i

ton estate tax due, if any.

rn must be filed with the ((Weshingten——state))
e—{department))) on or before the date that the
uiredy or would have been required to be filed.

Thathdate is typically nine months after the
as specified in section 6075 of the

o » W O

2a+th)) Internal Revenue Code (IRC).
eturn may be extended, as described

3
for +1 Ao+ £ +1
T S i ) s AW 4 & Sy w) wy = T

The due date for ng
in (¢) of this section

(c) Extensions to fi O xtensions for payment of tax.

(i) Section 6081 of e IRC permits ghe granting of a reasonable
extension of time for fi g the fede turn, generally not to ex-
ceed six months from the ©rigina If a federal extension of
the time to file is grdated, representative is required
to file a true copy of tha nstallment approval with the
department on or before the origi date, @b within thirty days
of the 1issuance of the federal e sion o allment approval,
whichever is later. RCW 83.100.050 ( (4 ). If A onal representa-
tive fails to do so, the department ( (= f=e 9 Sersors epre

Yy

ottt Ao ve—Ppeeh—ate—hAaa e eaerat W: =A‘\ m:
the extension request.
(ii) When the personal represent ive obtainms an e

time for payment of the federal tax, or elects to pay that t
stallments, the personal representative may choose to pa
estate tax over the same time period and in the same
federal tax. The personal representative 1is required
copy of that extension with the department on or befo
due date, or within thirty days of the issuance of
sion, whichever is later. RCW 83.100.060(2). If the

3H )) deny

nsion of
in in-
state
=r a the
ile a rue
the original
federal exten-
sonal represen-

tative fails to do so, the department may require thHe personal repre-
sentative to pay the state tax ((enr—the—date—that—+the federal—tasx

(iii) Extensions to file for estates that are not required to
file a federal estate tax return. For those estates that are not re-
quired to file a federal return, the personal representative may re-
quest a one-time automatic six-month extension to file. The request
must be in writing and acknowledge that interest will begin to accrue
from the original due date of the state return on any outstanding tax.
The written request for the extension must be made prior to the date
the state return is due.

[ 2] 0Ts-2100.2



Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

(iv) Extension to pay tax owed for estates that are not required
to file a federal estate tax return. For those estates that are not
required to file a federal return, the personal representative may re-
quest an extension of time for paying the tax owed when payment of the
tax would cause an undue hardship upon the estate or for a payment
plan for closely held businesses. The granting of an extension of time
to pay the tax owed or for a payment plan for closely held business
will not operate to prevent the running of interest. RCW 83.100.070.

(v) Hardship extensions to pay.

(A) In any case 1in which the department finds that payment, on
the due date ribed, or any part of a deficiency would impose un-
due hardship he estate, the department may extend the time for
or periods not to exceed one year for any one pe-
iods not to exceed four years from the original

The extensi
The term

will not be granted upon a general statement of
hardship" means more than an inconvenience
that a substantial financial loss, for
operty at a sacrifice price, will result
t of the tax owed at the date payment
e of property at the current market
as resulting in an undue hardship.
deficiency is due to negligence or
regulations or to fraud with intent
ate of emergency declared under RCW
by—-case basis, may evaluate
an undue hardship as de-

example,
to the e
is due.
price is not ordi
No extension wil
intentional dis
to evade the tax. Duri
43.06.010(12), the depart
whether the emergency im
scribed above.

(C) An application

sion must be in writing and
ion in a written ((statement
nalties of perjury
estate if the ex-
orting informa-
it will be ex-

showing the undue hardship that wou
tension were refused. The applicatig
tion, must be filed with the departmg
amined, and, if possible, within t
or tentatively granted subject to ce i ions of which the per-
sonal representative will be notified.
er an application for such an extensio
before the due date for payment. If the personal represent ve de-
sires to obtain an additional extension, it must be applie
before the date of the expiration of the previous extensio

(D) The amount of tax owed for which an extensi ed,
along with interest as determined by RCW 83.100.070,
or before the expiration of the period of extension
sity of notice and demand from the department.

(()) J(vi) Payment plans for closely held businesses. The de-
partment will ((abide—by)) apply the provisions of section 6166 of the
2005 IRC for the granting of payment plans for closely held business-
es. For estates with an approved payment plan with the TInternal Reve-
nue Service, the department will follow the same terms as granted with
the federal return.

(4) The late filing penalty. If the state return is not filed by
the due date, or any extension of the state return's due date, the
person required to file the return may be subject to a late filing
penalty.

(2) When does the penalty apply? The late filing penalty applies
if the person required to file the return has not timely filed the
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Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

state return with the department prior to being notified by the de-
partment, in writing, of the nece831ty to file the state return ( (Fae

(b) How is the penalty computed? The late filing penalty is ((&ke
eguivatent—of)) equal to five percent of the tax due for each month ((+
bﬁt—%s—aeerﬂed—eﬁ—a—da%%y—bas}s—fer—these—per%eds—%ess—thaﬁ—a—ﬁ@ﬁthT

ror~ofamonth—3+)) during which the state return has not
sive of the filing date, and not to exceed the lesser
ent of the tax or one thousand five hundred dol-
The penalty is calculated on a daily basis for
onth by first taking the five percent monthly

)y the total number of days ( (From—the—Pbeginrning

been flled
of twentvy-fij
lars. RCW

a common (nonleap) vear, the five percent
by twentv-eight to arrive at a daily rate
h of February. After arriving at this
the number of delinquent days, inclu-

The following example identifies a
conclusion. This example should be

number of facts
used only as a d
be determined after a rev all facts and circumstances.

A state return is rd, in a common (nonleap)
year, but is not filed the same year. The state
return is delinquent sta 4th. The amount of tax due
with the state return is

((#+r)) (ii) The pena

0.17857% x 25 day
Mar 1-Mar 31 $10,000 tax at 5%

Apr 1-Apr 20 $10,000 tax at 0
days

Total delinquent penalty due on Apri
20th filing date

((#+F)) In this example, the first month (February) is artial
month. Since February ((kRas)) would have twenty-eight day

percent monthly rate is divided by twenty-eight days to a
daily rate of 0.0017857 (or 0.17857 percent). The dail en
multiplied by the twenty-five days of penalty accrual rrive at the
total percentage of penalty due for that portion of nth (0.0017857
x 25 days = .044643 or 4.4643 percent). The se calendar month
(March) 1s complete and lncurs the full flve percent penalty ( (Fre

Apr%%—4th—and—%@r%%—%@th7)) Slnce Aprll has thlrty days total, the
five percent monthly rate is divided by the thirty days in April to

arrive at a daily rate of .001667 (or 0.1667 percent). The daily rate
is then multiplied by the twenty days of penalty accrual to arrive at
the total percentage of penalty due for that portion of a month
(0.001667 x 20 days =.03334 or 3.334 percent).

(5) Interest is imposed on late payment. The department is re-
quired by law to impose interest on the tax due with the state return
if payment of the tax 1s not made on or before the due date. RCW
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Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

83.100.070. Interest applies to the delinquent tax only, and is calcu-
lated from the due date until the date of payment. Interest imposed
for periods after ((bPeeember—3+7—3+996)) January 1, 1997, will be com-
puted at the annual variable 1interest rate described in RCW
82.32.050(2). Interest imposed for periods prior to January ((£)) 2,
1997, will be computed at the rate of twelve percent per annum.

(6) Waiver or cancellation of penalties. RCW 83.100.070(3) au-
thorizes the department to waive or cancel the penalty for late filing
of the state return under limited circumstances.

(a) 9 the waiver. A request for a waiver or cancellation
of penalties d contain all pertinent facts and be accompanied by
such proof be available. The request must be made in the form

of a lette itted to the ((department's speecial—programs—aivi—

sien)) person responsible bears the burden of estab-
lishing mstances were beyond their control and directly
causeg ' . The department will cancel or waive the late
fili i e state return when the delinquent filing
is th 2es beyond the control of the person re-
sponsib i ate return. The person responsible for

ame person who is responsible for fil-
ing the feder

(b) Circumstan
waiver of penalt
responsible for
filing of the return.
expected, or in the natu
in the person not having
extension of their due
rule) or to otherwise t
yond the control include,
lowing:

(1) The delinquency was caused

waiver. In order to qualify for a
s beyond the control of the person
return must directly cause the late
mstances are generally immediate, un-
of an emerge Such circumstances result
opportunity to obtain an
((2+pr)) (3)(a) of this
e return. Circumstances be-
cssarily limited to, the fol-

erious illness of
a member of the
the death or
sonable time
eturn. Gen-

immediate family. In order to qualif
serious i1llness must directly prevegn
or opportunity to arrange for timel
erally, the death or serious illness
days prior to the due date, provide
filed within sixty days of the due date.

(ii) The delinquency was caused by an unexpected and able
absence of the person responsible. Generally, this abs
within sixty days prior to the due date, provided that
return is filed within sixty days of the due date. % voidable ab-
sence of the person responsible" does not include a es because of
business trips, wvacations, personnel turnover, or sonnel termina-
tions.

(iii) The delinquency was caused by the destruction by fire or
other casualty of estate records necessary for completion of the state
return.

(iv) An estate tax return was timely filed, but was filed incor-
rectly with another state due to an issue of the decedent's domicile.

(v) A Washington estate tax return was properly prepared and
timely filed, but was sent to the location for filing of the federal
estate tax return.

(7) Waiver or cancellation of interest. Title 83 RCW (Estate tax-
ation) does not provide any circumstances that allow for waiver of the

[ 5] 0Ts-2100.2



Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

interest, even though penalty may be waived under limited circumstan-
ces (see subsection (6) of this section).

(8) Application of payment towards liability. The department will
apply taxpayer payments first to interest, next to penalties, and then
to the tax, without regard to any direction of the taxpayer.
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