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This rule was adopted January 31, 2020, and becomes effective March 02, 2020. It may be used to determine tax liability on and after the effective date,
until the codified version is available from the code reviser's office.

AMENDATORY SECTION (Amending WSR 16-12-074, filed 5/27/16, effective
6/27/16)

WAC 458-61A-100 Real estate excise tax—Overview. (1) Introduc-
tion. Chapter 82.45 RCW imposes an excise tax on every sale of real
estate in the state of Washington. All sales of real property in this
state are subject to the real estate excise tax unless specifically
exempted by chapter 82.45 RCW ((apd—these—rultes)). The general provi-
sions for the administration of the state's excise taxes contained in
chapter 82.32 RCW apply to the real estate excise tax, except as pro-
vided in RCW 82.45.150. This chapter provides applicable definitions,
describes procedures for payment, collection, and reporting of the
tax, explains when penalties and interest are imposed on late payment,
describes those transactions exempted from imposition of the tax, and
explains the procedures for refunds and reviews.

Legislation adopted in ( (2010—Effeetive May 12010 ——<chapter 23+
Faws—ef2040—sp+——sess—)) 2019. Effective January 1, 2020, chapter 424,
Laws of 2019 established new requirements regarding:

(a) Sales of real estate that result from the transfer of a con-
trolling interest in an entity that owns real property within a thir-
ty-six-month period. See RCW 82.45.010 and WAC 458-61A-101.

(b) ((BErforecement—of—+a Heability—See—WAC—458—612—364=) ) New
graduated real estate excise tax rates. See RCW 82.45.060.

(2) Imposition of tax.

(a) The taxes imposed are due at the time the sale occurs, are
the obligation of the seller, and, in most instances, are collected by
the county upon presentation of the documents of sale for recording in
the public records.

(b) If there is a sale of the controlling interest in an entity
that owns real property in this state, the tax is paid to the depart-
ment at the time the interest is transferred. See WAC 458-61A-101.

(3) Rate of tax. The rate of the tax 1is set forth 1in RCW
82.45.060. Counties, cities, and towns may impose additional taxes on
sales of real property on the same incidences, collection, and report-
ing methods authorized under chapter 82.45 RCW. See chapter 82.46 RCW.

(4) Nonprofit organizations. Transfers to or from an organization
exempt from ad valorem property taxes under chapter 84.36 RCW, or from
federal income tax, because of the organization's nonprofit or chari-
table status are nevertheless subject to the real estate excise tax
unless specifically exempt under chapter 82.45 RCW or these rules.

(5) Sales in Indian country. A sale of real property located in
Indian country by an enrolled tribe or tribal member is not subject to
real estate excise tax. See WAC 458-20-192 for complete information
regarding the taxability of transactions involving Indians and Indian
country.

AMENDATORY SECTION (Amending WSR 11-16-106, filed 8/3/11, effective
9/3/11)

WAC 458-61A-101 Taxability of the transfer or acquisition of the
controlling interest of an entity with an interest in real property
located in this state. (1) Introduction. The transfer of a control-
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This rule was adopted January 31, 2020, and becomes effective March 02, 2020. It may be used to determine tax liability on and after the effective date,
until the codified version is available from the code reviser's office.

ling interest in an entity that has an interest in real property in
this state is considered a taxable sale of the entity's real property
for purposes of the real estate excise tax under chapter 82.45 RCW.
This rule explains the application of the tax on those transfers.

Legislation adopted in ( (2030—Effeetive May+—2010——~chapter 23+
Faws—ef 20363 st—sp+——sess+)) 2019. Effective January 1, 2020, chapter

424, Taws of 2019 established new requirements ( (regarding—eptien

3—and—6r—through {8)—of +this seetion) ), extending the time period
in which a controlling interest transfer occurs for real estate excise
tax purposes from twelve months to thirty-six months.

(2) Definitions. For the purposes of this chapter, the following
definitions apply unless the context requires otherwise.

(a) "Controlling interest" means:

(1) In the case of a profit corporation, either fifty percent or
more of the total combined voting power of all classes of stock of the
corporation entitled to vote, or fifty percent of the capital, prof-
its, or beneficial interest in the voting stock of the corporation;
and

(i1i) In the case of any other corporation, or a partnership, as-
sociation, trust, or other entity, fifty percent or more of the capi-
tal, profits, or beneficial interest in such corporation, partnership,
association, trust, or other entity.

Examples. The following examples, while not exhaustive, illus-
trate some of the circumstances in which the transfer of an interest
in an entity may or may not be taxable. These examples should be used
only as a general guide. The status of each situation must be deter-
mined after a review of all of the facts and circumstances.

(A) Able and Baker each own 40% of the voting shares of a corpo-
ration, Flyaway, Inc. Charlie, Delta, Echo, and Frank each own 5% vot-
ing shares. Charlie acquires Baker's 40% interest, and Delta's and
Echo's 5% interests. This is a taxable acquisition because a control-
ling interest (50% or more) was acquired by Charlie (40% from Baker
plus 5% from Delta and 5% from Echo). However, if Charlie, Delta, and
Echo were to transfer their shares (totaling 15%) to Able, those
transfers would not be taxable. Although Able would own 55% of the
corporation, only a 15% interest was transferred and acquired, so the
acquisition by Able is not taxable.

(B) Melody LLC consists of a general partner and three limited
partners, each possessing a 25% interest. Even though the general
partner controls the management and daily operations, a 25% interest
is not a controlling interest. If someone were to acquire a 50% or
greater interest from any of the existing partners, there would be a
taxable acquisition of a controlling interest. If one partner acquires
an additional 25% interest from another partner for a total of a 50%
interest, no transfer or acquisition of a controlling interest occurs
because less than 50% is transferred and acquired.

(C) Anne, Bobby, Chelsea, and David each own 25% of the voting
shares of a corporation. The corporation redeems the shares of Bobby,
Chelsea, and David. Anne now owns all the outstanding shares of the
corporation. A taxable transfer occurred when the corporation redeemed
the shares of Bobby, Chelsea, and David.

(D) Andrew owns 75% of the voting shares of a corporation. Andrew
transfers all of his stock by 25% portions of the shares in three sep-
arate and unrelated transactions to Betsy, Carolyn, and Daniel, who
are not acting in concert. A taxable transfer of a controlling inter-
est occurs when Andrew transfers 75% of the voting shares of the cor-
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poration, even though no one has subsequently acquired a controlling
interest.

(E) Big Corporation has two stockholders, Adrian and Britain.
Adrian owns 90 shares of stock (90%) and Britain owns 10 shares of
stock (10%). Big Corporation owns 60% of the stock of Little Corpora-
tion, which owns real property. Adrian, by virtue of owning 90% of Big
Corporation's stock, has a 54% interest in Little Corporation (90% in-
terest in Big multiplied by the 60% interest Big has in Little equals
the 54% interest Adrian has in Little). Adrian sells his 90 shares of
stock in Big to Britain. Adrian, by selling his 90 shares of Big
stock, has transferred a controlling interest (54%) in an entity that
owns real property (Little). This transfer is subject to the real es-
tate excise tax.

(F) Assume the same facts as in Example (E) of this subsection,
except that Big owns only 50% of Little's stock. Since Adrian has not
transferred and Britain has not acquired a controlling interest in
Little (90% x 50% = 45%), the real estate excise tax does not apply.
If, however, Big had transferred its 50% interest in Little, that
would be a transfer of a controlling interest and it would be subject
to the real estate excise tax.

(b) The terms "person" or "company" mean any individual, receiv-
er, administrator, executor, assignee, trustee in bankruptcy, trust,
estate, firm, copartnership, Jjoint venture, club, company, joint stock
company, business trust, municipal corporation, the state of Washing-
ton or any political subdivision thereof, corporation, limited liabil-
ity company association, society, or any group of individuals acting
as a unit, whether mutual, cooperative, fraternal, nonprofit, or oth-
erwise, and the United States or any agency or instrumentality there-
of.

(c) "True and fair wvalue" means market wvalue, which is the amount
of money that a willing, but unobliged, buyer would pay a willing, but
unobligated, owner for real property, taking into consideration all
reasonable, possible uses of the property.

(d) (("Pwelwve—-month period' isany period—of twelve —econsecegtive
menths—and)) "Taxable transfer period" is either twelve months or
thirty-six months. If twelve months, the period may span two calendar
years. If thirty-six months, the period may span four calendar years.
RCW 82.45.010(2). The thirty-six-month period is effective January 1,
2020. The department of revenue has issued guidance on the application
of the thirty-six-month period, available at dor.wa.gov.

(e) "Acting in concert" occurs:

(1) When one or more persons have a relationship with each other
such that one person influences or controls the actions of another
through common ownership. For example, 1f a parent corporation and a
wholly owned subsidiary each purchase a 25% interest in an entity, the
two corporations have acted 1in concert and acquired a controlling
(i.e., at least 50%) interest in the entity.

(ii) Where buyers are not commonly controlled or owned, but the
unity of purpose with which they have negotiated and will complete the
acquisition of ownership interests, indicates that they are acting to-
gether. For example, three separate individuals who decide together to
acquire control of a company jointly through separate purchases of 20%
interests in the company act in concert when they acquire the inter-
ests.

(3) In general. In order for the tax to apply when the control-
ling interest in an entity that owns real property is transferred, the
following must have occurred:
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(a) The transfer or acquisition of the controlling interest oc-
curred within a ((twelwve—month)) taxable transfer period.

( (BffeetiveMay—3++—263+0+)) Solely for the purpose of determining
whether a transfer or acquisition pursuant to the exercise of an op-
tion occurred within a ((&welwve—month)) taxable transfer period, the
date on which the option agreement was executed is deemed to be the
date of the transfer or acquisition;

(b) The controlling interest was transferred in a single transac-
tion or series of transactions by a single person or acquired by a
single person or a group of persons acting in concert;

(c) The entity has an interest in real property located in this
state;

(d) The transfer is not otherwise exempt under chapters 82.45 RCW
and 458-61A WAC; and

(e) The transfer was made for valuable consideration.

(4) Measure of the tax. The measure of the tax is the "selling
price." For the purpose of this rule, "selling price" means the true
and fair value of the real property owned by the entity at the time
the controlling interest is transferred.

(a) If the true and fair value of the property cannot reasonably
be determined, one of the following methods may be used to determine
the true and fair value:

(1) A fair market value appraisal of the property; or

(i1) An allocation of assets by the seller and the buyer made
pursuant to section 1060 of the Internal Revenue Code of 1986, as
amended or renumbered as of January 1, 2005.

(b) If the true and fair value of the property to be wvalued at
the time of the sale cannot reasonably be determined by either of the
methods in (a) of this subsection, the market value assessment for the
property maintained on the county property tax rolls at the time of
the sale will be used as the selling price.

(c) Examples.

(1) A partnership owns real property and consists of two part-
ners, Amy and Beth. Each has a 50% partnership interest. The true and
fair value of the real property owned by the partnership is $100,000.
Amy transfers her 50% interest in the partnership to Beth for wvaluable
consideration. The taxable selling price is the true and fair value of
the real property owned by the partnership, or $100,000.

(ii) A corporation consists of two shareholders, Chris and Dil-
bert. The assets of the corporation include real property, tangible
personal property, and other intangible assets (goodwill, cash, licen-
ses, etc.). An appraisal of the corporation's assets determines that
the wvalues of the assets are as follows: $250,000 for real property;
$130,000 for tangible personal property; and $55,000 for miscellaneous
intangible assets. Chris transfers his 50% interest to Ellie for val-
uable consideration. The taxable selling price is the true and fair
value of the real property owned by the corporation, or $250,000.

(iii) An LLC owns real property and consists of two members,
Frances and George. Each has a 50% LLC interest. Frances transfers her
50% interest to George. In exchange for the transfer, George pays
Frances $100,000. The true and fair value of the real property owned
by the LLC is unknown. There is no debt on the real property. A fair
market value appraisal is not available. The market value assessment
for the property maintained on the county property tax rolls is
$275,000. The taxable selling price is the market value assessment, or
$275,000.
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(5) Persons acting in concert. The tax applies to acquisitions
made by persons acting in concert, as defined in subsection (2) ((£)))
(e) of this ((seetiorn)) rule.

(a) Where persons are not commonly controlled or influenced, fac-
tors that indicate whether persons are acting in concert include:

(1) A close relation in time of the transfers or acquisitions;

(ii) A small number of purchasers;

(11ii) Mutual terms contained in the contracts of sale; and

(iv) Additional agreements to the sales contract that bind the
purchasers to a course of action with respect to the transfer or ac-
quisition.

(b) If the acquisitions are completely independent, with each
purchaser buying without regard to the identity of the other purchas-
ers, then the persons are not acting in concert, and the acquisitions
will be considered separate acquisitions.

(c) Example. Able owns 100% of Emerald Corporation, which owns
real property. As a group, Baker, Charlie, Delta, and Echo negotiate
to acquire all of Able's interest in Emerald. Baker, Charlie, Delta,
and Echo each acquire 25% of Able's interest. The contracts of Baker,
Charlie, Delta, and Echo are identical and the purchases occur simul-
taneously. Baker, Charlie, Delta, and Echo also negotiated an agree-
ment binding themselves to a course of action with respect to the ac-
quisition of Emerald and the terms of the shareholders agreement that
will govern their relationship as owners of Emerald. Baker, Charlie,
Delta, and Echo are acting in concert and their acquisitions from Able
are treated as a single acquisition of a controlling interest that is
subject to the real estate excise tax.

(6) Date of sale.

(a) When the controlling interest is acquired in one transaction,
the actual date control is transferred is the date of sale. Examples
of when an interest in an entity is transferred include when payment
is received by the seller and the shares of stock are delivered to the
buyer, or when payment is received by the seller and partnership docu-
ments are signed, etc.

(b) When the parties enter into an agreement to acquire or trans-
fer a controlling interest over time through a series of transactions,
the date of sale 1is deemed the date of the agreement arranging the
transactions. The agreement results in the transfer of both a present
interest and a beneficial interest in the entity, the sum of which re-
sults in a controlling interest, regardless of whether the first of
the successive transactions ( (is—mere—than—twelvemonths—prieor—+teo—the
finat—+ransacetion)) occurred outside the taxable transfer period.

(c) When the controlling interest is transferred or acquired pur-
suant to the exercise of an option, the date upon which the option is
exercised is the date of sale.

(d) Examples.

(1) Andrew owns 100% of the voting shares of Topaz Corporation.
Andrew signs a binding agreement to transfer 51% of his shares in the
corporation to Ted. The agreement states that the transfer will occur
as follows: 49% of the shares will be transferred on January 1st, and
the remaining 2% of the shares will be transferred on February 1lst of
the following year. Andrew has contractually agreed to sell 51% of the
voting shares in Topaz within a ((twelwve—month)) taxable transfer pe-
riod, even though the shares will not actually be transferred to Ted
until later. The date of sale is the date of the agreement, and ((RE—
EF)) real estate excise tax is due upon the true and fair value of the
property as of the date of the agreement.
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(ii) Matt acquires a 10% interest in an entity which owns an
apartment building under construction worth $500,000 from Simon on
January 30th. On July 30th Matt acquires a 30% interest in the same
entity from Mary, but the building is now worth $900,000. On September
30th Matt acquires a 10% interest in the same entity from Ruth, but
the building is now worth $1,000,000. These are three separate and
completely independent transfers. The final transfer allowed Matt to
acquire, within ((twelve—months)) a taxable transfer period, a con-
trolling interest in an entity that owns real property. September 30th
is the date of sale.

To determine the sellers' proportional tax liability in the exam-
ple above, the series of transactions is viewed as a whole. Note both
the individual and the total interests transferred. Here, Simon and
Mary each conveyed 10% interests, while Ruth conveyed a 30% interest,
with a total of a 50% interest being conveyed. To determine the lia-
bility percentage for each seller, divide the interest each conveyed
by the total interest conveyed (Here, Simon and Mary: 10/50 = 20%;
Ruth: 30/50 = 60%). This results in tax liability percentages here for
Simon and Mary of 20% each and for Ruth, 60%.

To determine the amount of tax owed, the percentage is applied to
the value of the property at the time of conveyance. In the example
above, the wvalue of the property to which the percentage applies is
dependent on the time of each transfer (i.e., Simon's 20% on the
$500,000; Mary's 60% on the $900,000; Ruth's 20% on the $1,000,000).

(7) Tax liability. When there is a transfer or acquisition of a
controlling interest in an entity that has an interest in real proper-
ty, the seller of the interest is generally liable for the tax.
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‘o r—FEffeetive May—3+—26+06+)) The department may, at the depart-

ment's option, enforce the obligation of the seller.

(1) If the entity is a corporation;

(A) Against the corporation;

(B) Against the person or persons who acquired the controlling
interest; or

(C) When the corporation 1is not a publicly traded company,
against the person or persons who transferred the controlling inter-
est.

(ii) If the entity is a partnership, association, trust, or other
entity that is not a corporation;

(A) Against the entity; or

(B) Against the person or persons who transferred or acquired the
controlling interest.

((#er)) (b) Unpaid tax is a specific lien on each parcel of real
property in this state owned by an entity in which a controlling in-
terest has been transferred or acquired. The lien attaches from the
time of sale until the tax is paid, which lien may be enforced in the
manner prescribed for the foreclosure of mortgages.

(8) Reporting requirements.
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(a) The transfer of a controlling interest in real property must
be reported to the department when no instrument is recorded in the
official real property records of the county in which the property is
located. If the transfer is not taxable due to an exemption, that ex-
emption should be stated on the affidavit.

(1) The sale must be reported by the seller to the department
within five days from the date of the sale on the department of reve-
nue affidavit form, DOR Form 84-0001B. The affidavit form must be
signed by both the seller and the buyer, or their agent, and must be
accompanied by payment of the tax due.

(ii) The affidavit form may also be used to disclose the sale, in
which case:

(A) It must be signed by the person making the disclosure; and

(B) It must be accompanied by payment of the tax due only when
submitted by a seller reporting a taxable sale.

(iii) Any person who intentionally makes a false statement on any
return or form required to be filed with the department under this
chapter is subject to penalty of perjury.

(iv) Examples. The following examples, while not exhaustive, 1il-
lustrate some of the circumstances in which the transfer of an inter-
est 1in an entity must be reported to the department. These examples
should be used only as a general guide. The status of each situation
must be determined after a review of all of the facts and circumstan-
ces.

(A) Simon and Peter each own 40% of the voting shares of a corpo-
ration. Paul, Matthew, Mark, and John each own 5% wvoting shares. Paul
acquires Peter's 40% interest, and Matthew's and Mark's 5% interests.
This is a taxable acquisition because a controlling interest (50% or
more) was acquired by Paul (40% from Peter plus 5% from Matthew and 5%
from Mark). This transaction must be reported.

(B) Assume same facts as in example (iv) (A) of this subsection.
Paul files an affidavit to disclose the sale to the department within
thirty days of the date of sale. Peter, Matthew, and Mark go on vaca-
tion and the affidavit and required tax payment is not sent to the de-
partment. The department notifies Peter, Matthew, and Mark of their

tax liability, which now includes interest and penalties. ((Effeetive
Mayv—4+—2646+)) Paul is not relieved of personal liability for the tax,

interest, or penalties, if the department cannot collect from Peter,
Matthew, and Mark.

(C) Assume the same facts as in example (iv) (A) of this subsec-
tion, except Paul only acquires Peter's 40% interest and Matthew's 5%
interest. This is not a taxable acquisition because a controlling in-
terest (50% or more) was not acquired by Paul. This transaction does
not need to be reported.

(b) Under RCW 43.07.390, an entity must report the transfer of a
controlling interest or an interest that amounts to at least one-third
of a controlling interest in the entity to the secretary of state,
and ( (—effeetive May—++—264+0)), also the granting of any option that,
if exercised, would result in a transfer or acquisition of a control-
ling interest. Failure to report a taxable transfer subjects the enti-
ty to interest and penalties.

(9) Due date, interest and penalties. The tax imposed is due and
payable immediately on the date of sale. See WAC 458-61A-306 for in-
terest and penalties that may apply.

(10) Transfers after tax has been paid. When there is a transfer
or acquisition of a controlling interest in an entity and the real es-
tate excise tax is paid on the transfer, and there is a subsequent ac-
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quisition of an additional interest in the same entity within the same
( (Ewetve—month)) taxable transfer period by a person acting in concert
with the previous buyer(s), the subsequent seller is liable for its
proportional portion of the tax. After payment by the subsequent sell-
er of its proportional share, the person(s) who previously paid the
tax may apply to the department for a refund of the amount overpaid
because of the new proportional amount paid as a result of the subse-
quent transfer or acquisition.

(11) Exemptions. Because transfer and acquisition of a control-
ling interest in an entity that owns real estate in this state is
statutorily defined as a "sale" of the real property owned by the en-
tity, the exemptions of chapter 82.45 RCW and this chapter also apply
to the sale of a controlling interest.

Examples.

(a) The merger of a wholly owned subsidiary owning real property
located in this state with another subsidiary wholly owned by the same
parent is a transfer of a controlling interest. However, this transfer
may be exempt from taxation on two grounds. First, it may be exempt
because it is a mere change in form or identity (see WAC 458-61A-211).
Second, it may be exempt if it qualifies under the nonrecognition of
gain or loss provisions of the Internal Revenue Code for entity forma-
tion, 1liquidation and dissolution, and reorganization. (See WAC
458-61A-212.)

(b) Taki owns 100% of a corporation. Taki wants her child, Mieko,
and corporate manager, Sage, to be co-owners with her in the corpora-
tion. Taki makes a gift of 50% of the voting stock to Mieko and sells
33 1/3% to Sage. Although a controlling interest in the corporation
has been transferred to and acquired by Mieko, it is not taxed because
a gift is an exempt transfer and not considered for purposes of deter-
mining whether a controlling interest has transferred. The sale of the
33 1/3% interest to Sage 1is not a controlling interest, and is not
taxed.

(c) Richard owns 75% of the voting stock of a corporation that
owns real estate located in this state. Richard pledges all of his
corporate stock to secure a loan with a bank. When Richard defaults on
the loan and the bank forecloses on Richard's stock in the corpora-
tion, the transfer and acquisition of the controlling interest of the
entity 1s not a taxable transaction because foreclosures of mortgages
and other security devices are exempt transfers. (See WAC
458-61A-208.)
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AMENDATORY SECTION (Amending WSR 13-21-016, filed 10/4/13, effective
11/4/13)

WAC 458-61A-102 Definitions. For the purposes of chapter
458-61A WAC, the following definitions apply unless the context re-
guires otherwise:

(1) "Affidavit" means the real estate excise tax affidavit provi-
ded by the department for use by taxpayers in reporting transfers of
real property. Both the seller/grantor and the buyer/grantee, or their
agents, sign the affidavit under penalty of perjury. The term also in-
cludes the form used to report to the department transfers and acquis-
itions of a controlling interest in an entity owning real property in
this state under WAC 458-61A-101.

(2) "Agricultural land" means farm and agricultural land and farm
and agricultural conservation land, as those terms are defined in RCW
84.34.020, including any structures on such land.

(3) "Consideration" means money or anything of value, either tan-
gible or intangible, paid or delivered, or contracted to be paid or
delivered, including performance of services, in return for the trans-
fer of real property. The term includes the amount of any lien, mort-
gage, contract indebtedness, or other encumbrance, given to secure the
purchase price, or any part thereof, or remaining unpaid on the prop-
erty at the time of sale. For example, Lee purchases a home for
$250,000. He puts down $50,000, and finances the balance of $200,000.
The full consideration paid for the house is $250,000.

(a) "Consideration" includes the issue of an ownership interest
in any entity in exchange for a transfer of real property to the enti-
ty. For example, 1f Julie transfers title to 20 acres of commercial
property to Smith Development, LLC in exchange for a 50% ownership in-
terest in the company, that constitutes consideration for the trans-
fer. In the case of partnerships, consideration includes the increase
in the capital account of the partner made as a result of the part-
ner's transfer of real property to the partnership, unless the trans-
fer 1s otherwise specifically exempt under WAC 458-61A-211 or
458-61A-212.

(b) "Consideration" includes the assumption of an underlying debt
on the property by the buyer at the time of transfer. For example, Ben
buys a residence, valued at $300,000, from Liza. Liza was purchasing
the property on a real estate contract that has an outstanding balance
of $175,000. Ben gives Liza $125,000 in cash and he assumes the obli-
gation on the real estate contract, which Liza assigns to him. Real
estate excise tax 1s due on $300,000, which is the total consideration
for the sale.

(c) "Consideration" does not include the amount of any outstand-
ing lien or encumbrance in favor of the United States, the state, or a
municipal corporation for taxes, special benefits, or improvements.
For example, Mel buys residential property for $300,000. The title is
encumbered by a 1lien for unpaid property taxes in the amount of
$12,000, and a lien for municipal sidewalk improvements in the amount
of $6,000. Although Mel will become liable for those liens in order to
take title to the property, they are not considered part of the pur-
chase price for the purpose of calculating real estate excise tax. The
real estate excise tax is due only on the purchase price of $300,000.

((3y)) (4) "Consumer price index for shelter" means the most
current seasonally adjusted index for the shelter expenditure category
of the consumer price index for all urban consumers (CPI-U) as pub-
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lished by July 31st by the Bureau of TLabor Statistics of the United
States Department of TLabor.

(5) "Controlling interest" means:

(a) In the case of a profit corporation, either fifty percent or
more of the total combined voting power of all classes of stock of the
corporation entitled to vote, or fifty percent of the capital, prof-
its, or beneficial interest in the wvoting stock of the corporation;
and

(b) In the case of any other corporation, or a partnership, asso-
ciation, trust, or other entity, fifty percent or more of the capital,
profits, or beneficial interest in the corporation, partnership, asso-
ciation, trust, or other entity.

((#4F)) (6) "County" means the county treasurer or its agent.

((#5¥)) (1) "Date of sale" means the date (normally shown on the
instrument of conveyance or sale) that ownership of or title to real
property, or control of the controlling interest in an entity that has
a beneficial interest 1in real property, 1is delivered to the buyer/
transferee in exchange for valuable consideration. In the case of a
lease with option to purchase, the date of sale is the date when the
purchase option is exercised and the property is transferred. "Date of
sale," "date of transfer," "conveyance date," and "transaction date"
all have the same meaning and may be used interchangeably in this
chapter. The real estate excise tax is due on the date of sale.

((#6))) (8) "Department" means the department of revenue.

((+)) (9) "Domestic partner" has the same meaning as defined in
chapter 26.60 RCW.

((#8¥)) (10) "Floating home" means a building on a float used in
whole or in part for human habitation as a single-family dwelling,
which is not designed for self-propulsion by mechanical means or for
propulsion by means of wind, and which is on the property tax rolls of
the county in which it is located.

((#5¥)) (11) "Governmental entity" means:

(a) The United States;

(b) The state of Washington ("state"), including its departments
and institutions, as distinct from its corporate agencies or instru-
mentalities; and

(c) Any municipal corporation or political subdivision of the
state of Washington.

((+8y)) (12) "Growth of the consumer price index for shelter"
means the percentage increase in the consumer price index for shelter
as measured from data published by the Bureau of ILabor Statistics of
the United States Department of TLabor by July 31st for the most recent
three-year period for the selling price threshold adjustment in 2022,
and the most recent four-year period for subsequent selling price
threshold adjustments.

(13) "Mining property" is property containing or believed to con-
tain metallic or nonmetallic minerals, and sold or leased under terms
that require the buyer or lessee to conduct exploration or mining work
thereon, and for no other purpose.

((++r)) (14) "Mobile home" means a mobile home as defined by RCW
46.04.302.

((=+2))) (15) "Mortgage" has its ordinary meaning, and includes a
"deed of trust" for the purposes of this chapter, unless the context
clearly indicates otherwise. The term "underlying debt" may also be
used to refer to a mortgage or other security interest.

((H+3>)) (16) "Municipal corporation or political subdivision of
the state of Washington" means any county, c¢ity, town, school dis-
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trict, fire protection district, or other authority identified as a
municipal corporation or political subdivision of the state of Wash-
ington by statute and that qualifies for the property tax exemption
provided by Article VII of the Washington state Constitution.

((+4>)) (17) "Park model trailer" means a park model trailer as
defined in RCW 46.04.622.

((H45F)) (18) "Real estate" or "real property" means any inter-
est, estate, or beneficial interest in land or anything affixed to
land, including the ownership interest or beneficial interest in any
entity that owns land, or anything affixed to land, including standing
timber and crops. The term includes condominiums and individual apart-
ments for which the buyer receives a warranty deed. The term includes
used mobile homes, used park model trailers, used floating homes, and
improvements constructed upon leased land. The term also includes any
part of an irrigation system that is underground or affixed to the
land. The term does not include irrigation equipment that is above the
ground or that is not affixed to land. See RCW 82.12.020 for the tax
treatment of sales of irrigation equipment that is not included in the
definition of "real estate."

((6r)) (19) "Real estate contract" or "contract" means any
written agreement for the sale of real property in which legal title
to the property is retained by the seller as security for the payment
of the purchase price. The term does not include earnest money agree-
ments or options to purchase real property.

((++H-)) (20) "sale" means:

(a) Any conveyance, grant, assignment, quitclaim, or transfer of
the ownership of or title to real property, including standing timber,
or any estate or interest therein for a valuable consideration, and
any contract for such a conveyance, grant, assignment, quitclaim, or
transfer, and any lease with an option to purchase real property, in-
cluding standing timber, or any estate or interest therein or other
contract under which possession of the property is given to the pur-
chaser, or any other person at the purchaser's direction, and title to
the property is retained by the vendor as security for the payment of
the purchase price. The term includes the grant, relingquishment, or
assignment of a life estate in property. The term also includes the
grant, assignment, quitclaim, sale, or transfer of improvements con-
structed upon leased land.

(b) The term "sale" also includes the transfer or acquisition
within any ((twelve—meorth)) thirty-six-month period of a controlling
interest in any entity with an interest in real property located in
this state for a wvaluable consideration. For the purposes of this
chapter, all acquisitions of persons acting in concert are aggregated
for the purpose of determining whether a transfer or acquisition of a
controlling interest has taken place. For purposes of establishing the
applicable ((twelwve—month)) thirty-six-month period for a transfer or
acquisition pursuant to the exercise of an option, see WAC
458-61A-101.

(c) The term "sale" also applies to successive sales of the same
property. An owner of real property is subject to payment of the real
estate excise tax upon the entry of each successive contract for the
sale of the same parcel of property. For example, Bob owns a house
that he sells to Sam on a real estate contract. Real estate excise tax
is paid on the transfer from Bob to Sam. Sam makes several payments,
until he becomes unemployed. Since Sam can no longer make payments on
the property, he conveys it back to Bob. Bob then makes a subsequent
sale of the house to Sally. Real estate excise tax 1is due on the
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transfer from Bob to Sally. See WAC 458-61A-209 for the tax implica-
tions on the conveyance from Sam back to Bob.

(d) The term "sale" does not include:

(1) Those real property transfers that are excluded from the def-
inition of "sale" and exempted from the real estate excise tax under
RCW 82.45.010(3) and this chapter, including transfers without wvalua-
ble consideration.

(ii) The transfer of lots or graves in an established cemetery.
An established cemetery is one that meets the requirements for ad val-
orem property tax exemption under chapter 84.36 RCW.

(iii) The transfer of an interest in real property merely to se-
cure a debt or the assignment of a security interest, release of a se-
curity interest, satisfaction of a mortgage, or reconveyance under the
terms of a mortgage or deed of trust.

(iv) A deed given to a purchaser under a real estate contract
upon fulfillment of the terms of the contract provided that the proper
tax was paid on the original transaction. The fulfillment deed must be
stamped by the county treasurer as required by WAC 458-61A-301, and
the stamp must show the affidavit number of the sale for which the
deed is fulfilling.

(v) A qualified sale of a
defined in RCW 59.20.030 ( (+—&k
20N
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(e) Examples. The following examples, while not exhaustive, 1il-
lustrate some of the circumstances in which a transfer may or may not
be taxable. These examples should be used only as a general guide. The
status of each situation must be determined after a review of all of
the facts and circumstances.

(1) John paid off his home mortgage and wants to get a loan to
make improvements and buy a new car. John obtains an equity loan, se-
cured by his home as collateral. This transaction is not subject to
the real estate excise tax.

(ii) Bob purchased real property from Sam pursuant to a real es-
tate contract. Real estate excise tax was paid on the purchase price
at the time of the sale. Bob has now paid off the property, and Sam is
issuing a fulfillment deed to Bob indicating that the real estate con-
tract has been satisfied. The fulfillment deed from Sam to Bob is not
subject to the real estate excise tax.

(iii) Diane has made the final payment on her mortgage, and the
bank issues a full reconveyance of her property, indicating that the
mortgage is paid in full. The reconveyance is not subject to the real
estate excise tax.

(iv) Bill is refinancing his mortgage for a lower interest rate.
There is a balloon payment on the new loan that will require that he
refinance again in five years. Neither transaction is subject to the
real estate excise tax.

((+8)) (21) "Seller" means any individual, receiver, assignee,
trustee for a deed of trust, trustee in bankruptcy, trust, estate,
firm, partnership, joint wventure, club, company, joint stock company,
limited liability company, business trust, municipal corporation, qua-
si municipal corporation, association, society, or any group of indi-
viduals acting as a unit, whether mutual, cooperative, fraternal, non-
profit or otherwise, but it does not include the United States or the
state of Washington. The term "grantor" is used interchangeably with
the term "seller" in this chapter and has the same meaning for purpo-
ses of the real estate excise tax.
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((H=+9y)) (22) "Selling price" means the true and fair value of
the property conveyed. There is a rebuttable presumption that the true
and fair value is equal to the total consideration paid or contracted
to be paid to the seller or to another person for the seller's bene-
fit.

(a) When the price paid does not accurately reflect the true and
fair value of the property, one of the following methods may be used
to determine the true and fair value:

(i) A fair market appraisal of the property; or

(i1) An allocation of assets by the seller and the buyer made un-
der section 1060 of the Internal Revenue Code of 1986, as amended.

(b) When the true and fair value of the property at the time of
sale cannot reasonably be determined by either of the methods in (a)
of this subsection, the market value assessment for the property main-
tained in the county property tax rolls at the time of sale will be
used as the selling price. RCW 82.45.030.

(c) When the sale is of a partial interest in real property, the
principal balance of any debt remaining unpaid at the time of sale
will be multiplied by the percentage of ownership transferred, and
that amount added to any other consideration to determine the selling
price.

(d) In the case of a lease with option to purchase, the selling
price is the true and fair value of the property conveyed at the time
the option is exercised.

((2y)) (23) "Timberland" means land classified under chapter
84.34 RCW or designated under chapter 84.33 RCW, including any struc-
tures and standing timber on such land, and standing timber sold apart
from the land upon which it sits.

(24) "United States" means:

(a) The federal government, including the executive, legislative,
and Jjudicial branches, its departments, and federal entities exempt
from state or local taxation by reason of specific federal statutory
exemption.

The mere fact that an entity is a federal entity, such as an in-
strumentality of the federal government or a federal corporation, does
not mean that the entity is immune from tax. The taxability of a fed-
eral entity depends on the benefits and immunities conferred upon it
be Congress. Thus, to determine the current taxable status of federal
entities, the relevant portion of the federal law should be examined.

(b) "United States" does not include entities associated with but
not a part of the United States, such as the National Guard (an in-
strumentality of the state of Washington). Nor does it include enti-

ties contracting with the United States government to administer its
programs.
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AMENDATORY SECTION (Amending WSR 11-16-106, filed 8/3/11, effective
9/3/11)

WAC 458-61A-107 Option to purchase. (1) Introduction. The real
estate excise tax applies to a conveyance of real property upon the
exercise of an option to purchase.

(2) Taxability of sales of options. The real estate excise tax
does not apply to the grant or sale of an option and the real estate
excise tax affidavit is not required for that transaction. However,
the sale of an option is subject to business and occupation tax under
the service and other category and should be reported on the combined
excise tax return. RCW 82.04.290.

(3) ((BEffeetiveMay—3++—261+06+)) For the sole purpose of determin-
ing whether a transfer or acquisition of a controlling interest pur-
suant to the exercise of an option occurred within ((a—twelve—menth))
the period provided in RCW 82.45.010 and WAC 458-61A-101, the date on
which the option agreement was executed is deemed to be the date of
the transfer or acquisition. For any other purpose; however, the date
on which the option is exercised is the date of the transfer or ac-
quisition. RCW 82.45.010 (2) (b). See WAC 458-61A-101.

(4) Examples.

(a) Joe acquires an option at a cost of $100,000. The option, if
exercised, allows Joe to purchase ten parcels of land for $700,000. As
individual parcels, these lots of land are uneconomical to develop.
Joe "packages" the land, making it economically feasible to develop by
either obtaining sufficient acreage or required studies. Buildup, a
real estate development and construction company, purchases Joe's op-
tion on the property for $2.3 million and subsequently exercises the
option, paying $700,000 for the land. The real estate excise tax does
not apply to the sale of the option, however the $2.3 million received
for the option is subject to the business and occupation tax under the
service and other category. The measure of the real estate excise tax
is the $700,000 purchase price paid on the transfer of the land.

(b) Consider the same initial facts as in the example in (a) of
this subsection, but instead, Joe exercises the option, and subse-
quently sells the land to Buildup. The real estate excise tax applies
to both the transfer to Joe and the subsequent transfer from Joe to
Buildup.
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