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CR-102 (December 2017) e Abrl 25, 2021
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Do NOT use for expedited rule making WSR 21-10-023

Agency: Department of Revenue

Original Notice
1 Supplemental Notice to WSR
UJ Continuance of WSR

Preproposal Statement of Inquiry was filed as WSR 21-03-054 ; or

1 Expedited Rule Making--Proposed notice was filedas WSR _____; or
[ Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1); or

[ Proposal is exempt under RCW _____.

Title of rule and other identifying information: (describe subject) WAC 458-61A-1001 Graduated real estate excise tax
rates — Exceptions to graduated rates — Disregarded transactions.

Hearing location(s):
Date: Time: Location: (be specific) Comment:

June 8, 2021 10:00 am |This meeting will be conducted |Contact Keith Dacus, Management Analyst, at
over the internet and telephone |KeithD@dor.wa.gov for login/dial-in information.

Date of intended adoption: June 22, 2021 (Note: This is NOT the effective date)

Submit written comments to:

Name: Brenton Madison

Address: PO Box 47453, Olympia, WA 98504-7453
Email: BrentonM@dor.wa.gov

Fax: 360-534-1606

Other:

By (date) June 11, 2021

Assistance for persons with disabilities:
Contact Julie King or Renee Cosare
Phone: (360)704-5733 or (360)704-5734
Fax:

TTY: 800-833-6384

Email:

Other:

By (date)

Purpose of the proposal and its anticipated effects, including any changes in existing rules: This new rule will explain
the real estate excise tax graduated rates provided in RCW 82.45.060, as well as explain the exceptions to the application of
graduated tax rates, which are covered in RCW 82.45.060(3). The rule will also explain circumstances under which the
Department will disregard the form of a transaction per RCW 82.45.235.
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Reasons supporting proposal: Provides taxpayers the guidance regarding the real estate excise tax in light of the passage

of Engrossed Substitute Senate Bill 5998 (2019).

Statutory authority for adoption: RCW 82.01.060; RCW 82.45.060, and RCW 82.45.235.

Statute being implemented: RCW 82.45.060 and RCW 82.45.235.

Is rule necessary because of a:
Federal Law?
Federal Court Decision?

State Court Decision?
If yes, CITATION:

O Yes No
O Yes No
O Yes No

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal

matters: None.

Name of proponent: (person or organization) Department of Revenue

O Private
O Public
Governmental

Name of agency personnel responsible for:

Name Office Location Phone
Drafting: Brenton Madison 6400 Linderson Way SW, Tumwater, WA (360) 534-1583
Implementation:  John Ryser 6400 Linderson Way SW, Tumwater, WA (360) 534-1605
Enforcement: John Ryser 6400 Linderson Way SW, Tumwater, WA (360) 534-1605

Is a school district fiscal impact statement required under RCW 28A.305.135?
If yes, insert statement here:

The public may obtain a copy of the school district fiscal impact statement by contacting:

Name:

Address:

Phone:

Fax:

TTY:

Email:

Other:

] Yes No

Is a cost-benefit analysis required under RCW 34.05.328?
[J Yes: A preliminary cost-benefit analysis may be obtained by contacting:
Name:
Address:

Phone:
Fax:
TTY:
Email:
Other:

No: Please explain: This rule is not a significant legislative rule as defined by RCW 34.05.328.
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Regulatory Fairness Act Cost Considerations for a Small Business Economic Impact Statement:

This rule proposal, or portions of the proposal, may be exempt from requirements of the Regulatory Fairness Act (see
chapter 19.85 RCW). Please check the box for any applicable exemption(s):

[ This rule proposal, or portions of the proposal, is exempt under RCW 19.85.061 because this rule making is being
adopted solely to conform and/or comply with federal statute or regulations. Please cite the specific federal statute or
regulation this rule is being adopted to conform or comply with, and describe the consequences to the state if the rule is not
adopted.

Citation and description:

UJ This rule proposal, or portions of the proposal, is exempt because the agency has completed the pilot rule process
defined by RCW 34.05.313 before filing the notice of this proposed rule.

1 This rule proposal, or portions of the proposal, is exempt under the provisions of RCW 15.65.570(2) because it was
adopted by a referendum.

1 This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(3). Check all that apply:

U RCW 34.05.310 (4)(b) ] RCW 34.05.310 (4)(e)
(Internal government operations) (Dictated by statute)
U RCW 34.05.310 (4)(c) ] RCW 34.05.310 (4)(f)
(Incorporation by reference) (Set or adjust fees)
U RCW 34.05.310 (4)(d) O RCW 34.05.310 (4)(g)
(Correct or clarify language) ((i) Relating to agency hearings; or (ii) process
requirements for applying to an agency for a license
or permit)

I This rule proposal, or portions of the proposal, is exempt under RCW
Explanation of exemptions, if necessary:

COMPLETE THIS SECTION ONLY IF NO EXEMPTION APPLIES
If the proposed rule is not exempt, does it impose more-than-minor costs (as defined by RCW 19.85.020(2)) on businesses?

No  Briefly summarize the agency’s analysis showing how costs were calculated. The proposed rule does not
impose more than minor costs on businesses, as it does not propose any new requirements not already provided for in
statute. The proposed rule does not impose fees, filing requirements, or recordkeeping requirements that are not already
established in statute.

L Yes Calculations show the rule proposal likely imposes more-than-minor cost to businesses, and a small business
economic impact statement is required. Insert statement here:

The public may obtain a copy of the small business economic impact statement or the detailed cost calculations by
contacting:

Name:
Address:
Phone:
Fax:
TTY:
Email:
Other:

Date: April 26, 2021 Signhature:

Name: Atif Aziz M%ﬁ/
/

Title: Rules Coordinator
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Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

NEW SECTION

WAC 458-612-1001 Graduated real estate excise tax rates—Excep-
tions to graduated rates—Tax avoidance arrangements. (1) Introduc-
tion. This rule explains how the graduated real estate excise tax
rates apply to transactions subject to real estate excise tax (REET).
See chapter 82.45 RCW. The rule also explains when and how the tax
rates change over time. In addition to the REET discussed in this
rule, a sale o eal property may also be subject to an excise tax im-
posed by a co or city. See RCW 82.46.010.

(2) that may apply. Readers may want to refer to oth-
er rules al information, including:
(a) 0 Definitions.

D0 Real estate excise tax—Overview.
01 Taxability of the transfer or acquisition of
an entity with an interest in real proper-

of tax, collection responsibility,

1le, interest, and penalties.

des examples that identify a number
usion. These examples should only be
of other situations must be
ind circumstances.
efinitions found in chapter
throughout this section.

and agricultural land" and
" terms are defined
to the land. Af-
, machinery, or
ve factors un-

of facts and then state
used as a general guide.
determined after a revie

(4) Definitions. I
82.45 RCW, the following

(a) "Agricultural 1la
"farm and agricultural cons
in RCW 84.34.020, including any st
fixed structures may include fences,
other types of property, dependent
der Washington law:

(1) Actual annexation of the i ppurtenant
thereto;

(ii) Application to the use or pu
realty with which it is connected is appropriated; and

(iii) The intention of the party making the annexatio e a
permanent accession to the freehold. See Dep't of Reven
85 Wn.2d 663, 538 P.2d 505 (1975).

(b) "Classified 1land" refers to land falling u
definitions for "agricultural land" or "timberland."

(c) "Consumer price index for shelter" mean e most current
seasonally adjusted index for the shelter expenditure category of the
consumer price index for all urban consumers (CPI-U) as published by
July 31st of each year by the United States Department of Labor, Bu-
reau of Labor Statistics.

(d) "Growth of the consumer price index for shelter" means the
percentage increase in the consumer price index for shelter for the
most recent three-year period for the selling prices threshold adjust-
ment in 2022, and the most recent four-year period for the subsequent
selling price threshold adjustments.

(e) "Meaningful purpose" means, apart from its tax benefits, a
bona fide and significant reason for structuring a transaction in a

this rule's
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Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

certain way, such as a substantial increase in profit or reduction in
cost.

(f) "Nonclassified land" refers to land that is not "classified
land."

(g) "Substantial nontax reason" means a bona fide nontax reason
that is a substantial motivating factor to the taxpayer's decision to
enter into the arrangement or transaction in this state. A bona fide
nontax reason may include the purpose of obtaining tax benefits from
another government, provided the benefits are not the same type, kind,
or nature of a substantial Washington state tax benefit obtained un-
der the arrang nt or transaction.

(h) "Ti " means land classified under chapter 84.34 RCW or
designated oter 84.33 RCW, including structures and timber on

timberlan timber sold apart from the timberland. The term
genera cel of land that is five or more acres, or mul-
tiple ‘ that are contiguous and total five or more
acre imari to the growth and harvest of timber for
comme includes land used for incidental wuses

that are ' ing and harvesting timber, but no more
than ten ay be used for such incidental uses.
Timberland 1 ich appurtenances necessary for the
production, prepara the timber products exist in con-
junction with lan products. The term, however, does
not include a re

(5) Graduated tax ra

(a) For the period o
selling price of a sale
section (7) of this rule
the following tax rates

(i) 1.1 percent of
equal to $500,000;

(ii) 1.28 percent of the por
than $500,000 and less than or equal

(iii) 2.75 percent of the por
than $1,500,000 and less than or eqg

(iv) 3 percent of the portion i eater than
$3,000,000.

(b) Effective July 1, 2022,
tax rate thresholds increase by the same percentage as the th of
the "consumer price index for shelter," but not more than 5

(6) Determining the proper tax rate(s).

(a) Deeded transfers. Graduated tax rates are det rd-
ing to the total selling price of a sale of real pr "Selling
price" means the true and fair wvalue of the proper onveyed, which
is presumed to be the total consideration paid to ransferor in an
arm's length transaction between unrelated persons r a valuable con-
sideration. See WAC 458-61A-102. Real property conveyed in an arm's
length transaction between unrelated persons for a valuable considera-
tion may include more than one parcel of real property. See RCW
82.45.030(1) .

In cases where a sale includes parcels of real property located
in more than one county, a separate real estate excise tax affidavit
must be filed with each county, however, the selling price for purpo-
ses of the graduated tax rates is unaffected. For more information on
completing affidavits see WAC 458-61A-303.

Example 1. Single arm's length transaction.

thresholds.

through June 30, 2022, the
except as provided in sub-
real estate excise tax at
selling price 1less than or

ing price greater
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Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

Facts: Sam Moore has owned three separate but adjacent retail
parcels located in Thurston County for several years. Mr. Moore de-
cides to sell all three of the parcels, which share a parking lot, and
lists/markets the properties as a single sale. Mr. Moore agrees to
sell the properties to Michelle Smith. The sale occurs on June 1,
2020, with a total selling price of $1,000,000 for the three parcels
of real property. Individually each property is valued by the Thurston
County assessor at $250,000, $275,000, and $375,000 respectively.

Result: The total selling price for determining the applicable
tax rate is $1,

the facts from example 1, except that Mr. Moore

separatel d lists each parcel of real property for sale.
During t i une 2020, Mr. Moore receives three separate of-
fers fo f real property, which he accepts. The purchaser
of es separate unrelated party. Mr. Moore is unrelated
to each of the sales are completed at arm's

lengtt i i cach parcel of real property is $300,000,

separate sales of real property. The
REET rate applicable . is determined by the selling price
of each parcel of

Example 3.
multiple countie

Facts: Anna
see, which the lessee usg
ted in Yelm, Washington
properties for sale wit
properties to the lessee
2020, and the selling pri

Result: For purposes
Carter must use the total selling pt
tax rate thresholds. Because the sa
located in multiple counties, a sepa
each county.

(b) Controlling interest transéfe f odetermining
the applicable real estate excise tax ' ice means

h transaction (property located in

leases two buildings to the same les-
to operate hisgnail salon businesses loca-
g ngton. Rather than 1list the

arter decides to sell both
e sale occurs on August 1,

icable tax rate, Ms.

roperty parcels
be filed with

the true and fair value of the real tity at
the time the controlling interest is transferred. WAC
458-61A-101(4) for more information on the measure of tax £ rol-

ling interest transfers.

(7) Sales of real property classified as agricu or

timberland. The sale of real property classified as "agricul-
tural land" or "timberland," is subject to a nongrad d REET rate of
1.28 percent. In instances where a sale includes h "agricultural

land" or "timberland" and nonclassified land, the edominant use of
the real property determines the applicable tax rate. RCW 82.45.060.

(a) Predominant use factors. Predominant use is determined by two
equal factors:

(1) Sgquare footage factor; and

(ii) County-assessed value factor (value factor).

(b) Predominant use calculation. Real property is predominantly
used as classified land if the classified portion of the property ac-
counts for at least 50 percent of the average of the square footage
and county-assessed value. The determination is computed as follows:

(1) Divide the square footage of classified land by the square
footage of all real property included in the sale.
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Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

(ii) Divide the county-assessed value of classified land by the
county-assessed value of all real property included in the sale.

(iii) Add the calculated wvalue in (b) (i) of this subsection to
the calculated wvalue in (b) (ii) of this subsection, then divide the
sum by two.

(iv) If the result is equal to or greater than 0.5, all of the
real property included in the sale is treated as classified land sub-
ject to the flat rate of 1.28 percent. If the result is less than 0.5,
all of the real property included in the sale is treated as nonclassi-
fied land subjeet to the graduated tax rates.

(c) ssification based on continued land use. For purposes
of Title 84 operty taxes, sales of real property that include
classified ire determinations of whether the buyer intends to
continue yperty in a manner required for classification of

fied land. Buyers reflect their land use inten-
tions i on a notice of continuance. County assessors
vill continue to be primarily used as clas-

nty assessor indicates the buyer's in-
tended u ) i f4 l_ seflects continued use of the land as
the seller will treat the real prop-
yerland for purposes of determining
the predominant y included in the sale.

In cases w Sessor indicates the buyer's intended
use would remove the prop om the agricultural land or timberland
classification, the real operty is no assified land for purposes
of determining its predom purposes.

Real property is on ified land 1if:

(1) The buyer indi inue to use the land in a
qualifying manner; and

(ii) The county asse for such continued

erty as agricultu

use.
(1ii) If the conditions in (c) (i
not met, the seller must report ¢t
land for purposes of determining th
Example 4. Real property sale
fied land - Predominantly classified 1
Facts: A real property sale of 2
A and Parcel B. The selling price is $1,500,000. Parcel A
fied land (agricultural land) and Parcel B is nonclassifie
cel A is 3,600,000 square feet. Parcel B is 400,000 squ
county assessed value of Parcel A is $150,000. The c
value of Parcel B 1is $1,100,000. The real property's
is determined as follows:
1. Square footage factor: 0.90 (3,600,000
land) /4,000,000 sg. ft. (total square footage of P
B)) .

dominant use

ft. (classified
cel A and Parcel

2. Value factor: 0.12 ($150,000 (county-assessed value of Parcel
A)/$1,250,000 (county-assessed value of Parcels A and B)).

3. Predominant use determination: 0.51 ((0.90 + 0.12)/2).

Result: The predominant use of the property sold is for a classi-
fied purpose. If the buyer intends to continue using the land in a
qualifying manner and the county assessor approves the real property
for continued designation as classified land, the sale is subject to a
flat tax rate of 1.28 percent. The tax liability is $25,600.

(8) Disregarding the form of certain arrangements designed to
avoid tax. RCW 82.45.235 authorizes the department to disregard the
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Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

form of a transaction or series of transactions to determine the prop-
er REET treatment based on the substance of the transaction or trans-
actions. Among other actions, the department may treat a single sale
as multiple sales or treat multiple sales as a single sale.

(a) Factors for disregarding the form of a transaction(s). When
necessary to deny the tax benefit that would otherwise accrue from en-
gaging in one or more related transactions designed to avoid tax under
this chapter, the department is authorized to disregard the form of
the transaction or series of transactions and determine the proper tax
treatment basedg on the substance of the transaction or transactions.
In exercising authority, the department may consider the factors
described i 32.655 (2) (a), (), (c), and (f):
arrangement or transaction changes in a meaningful
ax effects, the economic positions of the partic-
tion is considered as a whole;
antial nontax reasons exist for entering into a

For transactions oc-
curring on or afte ] in cases where the department
disregards the fo the department will determine
the amount of ased on the actual substance of the
transaction(s) . and 458-20-228 (5) (f) for in-
formation on instances w 't may apply an evasion pen-
alty 1if a tax deficiency ent to evade tax.

Example 5. Tax avoi ales of a partial interest
in a single parcel of res

Facts: In February 20
a large office building in
Inc. (King). In order to pay the lo the parties agree
to structure the sale as seven separ; e-seventh inter-
est in the parcel of real propert ling price of
$500,000 (1/7 x $3,500,000). The sa

(Prime) agrees to buy
rom King Commercial

ing the month of February 2020. AsW a , the
total real estate excise tax paid on t i 500 (1.1%

tax rate x $3,500,000).

Result: The department will disregard the reported fo
separate transactions and treat the arrangement as a single
a selling price of $3,500,000. As a result, the proper tax
due for the transaction is $74,550. The department will 50
in additional real estate excise tax.

Example 6. Tax avoidance - Multiple owners of a
erty parcel - Individual interests sold separately.

Facts: Juan and Li are business partners who ch own a 50 per-
cent interest in an LLC that owns one residential property in Washing-
ton. Juan and Li agree to sell the residential property to an unrela-
ted third party, Mike, for $1,000,000. In order to reduce the amount
of real estate excise tax due on the transaction, prior to completing
the sale, Juan and Li each redeem their 50 percent interest in the LLC
for a 50 percent interest in the real property held by the LLC. After-
wards, each party separately conveys their fifty percent interest in
the property as separate sales to Mike. Juan and Li complete separate
REET affidavits for these transactions. As a result of the arrange-
ment, the total real estate excise tax paid on the transactions is

gle real prop-
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Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

$11,000 ((1.1% tax rate x $500,000 selling price) + (1.1% tax rate x
$500,000 selling price)).

Result: The department will disregard the reported form of the
separate transactions and treat the arrangement as a single sale, with
a selling price of $1,000,000. As a result, the proper amount of tax
due for the transaction is $11,900. The department will assess $900 in
additional real estate excise tax.

Example 7. Tax avoidance - Sale of adjacent real property parcels
separately.

Facts: Wei

owns two adjacent parcels of real property in Kenne-
wick, a retai opping plaza and an adjacent parking lot used by pa-
trons of thg pping plaza. Wei advertises the sale of both parcels
for a sing i of $1,920,000. Wei sells both parcels to Hui on
of completing a single real estate excise tax
oth parcels in the reported sale, Wei completes
or each parcel, disclosing a selling price of
i hopping plaza and $470,000 for the adjacent
e arrangement, the total real estate ex-
ions 1is $22,830 ($17,660 for the retail
e parking lot).

disregard the form of the separate

transactions and tgz ent as a single sale, with a sell-
ing price of $1, lt, the proper amount of tax due for
the transaction [ partment will assess $7,020 in addi-

tional real estate excise :

Example 8. Tax avoi >erty sale involving classi-
fied and nonclassified 1la

Facts: Janice is se real property, Parcel A and
Parcel B, to Samuel. T & 'is $5,000,000. Parcel A 1is
classified land (agriculttas : s approved by the County As-
sessor for continued use B is nonclassified
land. Parcel A is 1,500,000 square is 500,000 square
feet. The county assessed value of 000. The county
assessed value of Parcel B 1is $3,600 t use factors,
discussed in subsection (7) (a) of A and B are
computed as follows:

e Square footage factor: 0.75
ft.);

* Value factor: 0.20 ($900,000/%$4,500,000).

Adding the two factors and dividing by two yields 0.4
0.16)/2). Because this result is less than 0.5, a combi
Parcels A and B would be treated as nonclassified land
graduated tax rates.

After determining that the combined sale of Par
be subject to graduated tax rates and a total liability of
$119,550, Janice and Samuel agree to restructure e transaction as
two separate sales. Parcel A is sold for $1,000,000 and Parcel B 1is
sold for $4,000,000, resulting in a REET liability of $102,350.

Result: Based on the intent of the parties to restructure the
transaction as two separate transactions to avoid tax, the department
will disregard the form of the reported sales and treat the sales as a
single transaction.

Example 9. Tax avoidance - Real property sale involving classi-
fied and nonclassified land.

Facts: Property, Inc. is selling property used as a motor vehicle
sales and service center, located in Seattle, WA (Property A). The
area of Property A is 130,680 square feet, and its selling price 1is

A and B would
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Under no circumstances is this proposed rule to be used to determine tax liability and/or exemptions.

$23,500,000. Property, Inc. 1s separately selling a 297 acre parcel
(12,937,320 square feet) of agricultural land located in Lincoln Coun-
ty (Property B). The selling price of Property B is $300,000.

Auto Dealer agrees to purchase Property A, which it will use to
operate an auto dealership in Seattle. Property, Inc. and Auto Dealer
also agree to include Property B in the sale (approved for continued
use as classified land by the County Assessor). Auto Dealer is not ca-
pable of using the classified land as agricultural land. The agreement
between Property, Inc. and Auto Dealer requires Property, Inc. to as-
sist Auto Dealex in reselling Property B and cover certain selling ex-
penses.

At the completing the sale, Property, Inc. completes REET
a combined sale of both properties subject to a
8 percent for the entire transaction, and a total
in state REET. Had Property A and Property B
the total REET on the transactions would have
of $373,750. Thus, the potential tax sav-
luding Property B in the sale.
de a substantial nontax reason for ar-
ies as a single transaction.
dicate the transaction was designed
rtment will disregard the form and
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